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JOINT APPENDIX 


UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA 


Record of Proceedings in Criminal Cases 


BEFORE Sam Wertleb U.S. Court House, Wash. 1, D.C. 
Name of Commissioner Address 


Complaint filed on May 21, 1962, 
by Louis Blancato, Jr. 


Official title: Det. Robbery Sad. 
MPDC, charging violation of 
United States Code, Title : 
Section , on May 10, 1962, 
at Washington in the District of 
Columbia as follows: violation of 
Title 22 D.C. Code, section 2901 - 
robbery at gun point, took from 
the person or the immediate 
possession of James A. Babcock, 
night mgr. of Hot Shoppe Restau- 
rant at 4th and Fla. Ave. N.E. - 
$702.67 property of Hot Shoppe 

and $62.00 - personal property. 


* * * * x 


Commissioner's 
Docket No. 5 Case No. 234 


THE UNITED STATES 
vs. 
1. Vernon Cooper 
2. Wonzell Howard Cooper 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Proceedings on First Presentation of Accused To Commissioner: 
Date: May 21, 1962 - 1:15 p.m. Arrested by: ND Ce 


) for United States 
Appearances ) 
) for accused; James K. Hughes - Each 


Proceedings taken: Complaint prepared. Defendant was informed 
of the complaint and of his right to have a preliminary hearing and to 
retain counsel. Defendant was not required to make a statement and 
was advised that any statement made by him may be used against him. 
Each Defendant was advised of his right to cross examine witnesses 
against him and to introduce evidence in his own behalf. Hearing 
requested and Held - Probable Cause Shown as to Each Defendant. 

(multiple cases involved.) 


2 
Outcome: EACH DEFENDANT HELD TO ANSWER IN UNITED 
STATES DISTRICT COURT. 
Bail fixed: May 21, 1962 Amount, $10,000, Each. * * * 


* * * * * 


Committed to D. C. Jail on May 21, 1962. 
* a * * * 
Preliminary Examination: 
Date: May 21, 1962 
Witnesses For United States: Witnesses for Accused: 


Louis Blancato Jr. 
Det. Robbery Sqd. MPDC 


* * * * * 
Proceedings taken: Witness Blancato testified that a report was re- 
ceived that on May 10th, 1962 at about 2:15 a.m. that Mr. James Bab- 
cock, night manager and three other employees were held up at gun 
point by three negro males; that he made an investigation and as a 
result the two Defs. here were arrested; that a 6 man line-up was 
held and both Defs. here were identified by the night manager and the 
three employees as two of the men who committed the robbery at the 
Hot Shoppe restaurant at 4th and Fla. Ave., N.E. 

* ™ * * 

Certified to be a correct transcript. 


Made this 21st day of May, 1962. 
Transmitted to Clerk of United States District Court for the district 


of Columbia, May 22, 1962. 


/s/ 


United States Commissioner 


[Filed June 11, 1962] 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA . 

Holding a Criminal Term 

Grand Jury Sworn in on May 1, 1962 

THE UNITED STATES of AMERICA ) Criminal No. 523-62 
v. Grand Jury No. 572-62 

WONZELL COOPER ) Violation: 22 D.C.C. 2901 
VERNON COOPER ) (Robbery) 

The Grand Jury charges: 

On or about May 10, 1962, within the District of Columbia, Won- 
zell Cooper and Vernon Cooper, by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by 
putting in fear, stole and took from the person and from the immediate 
actual possession of James A. Babcock, property of James A. Babcock 
and of Hot Shoppes, Inc., a body corporate, of the value of about 
$755.07, consisting of the following: one billfold of the value of $5.00 
and $62.00 in money, property of James A. Babcock; and $687.07 in 
money and one money bag of the value of $1.00, property of Hot Shoppes, 
Inc., a body corporate. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


[Filed August 27, 1962] 
MOTION OF DEFENDANT WONZELL COOPER TO SUPPRESS 
TESTIMONY AND EVIDENCE SEIZED ON SEARCH 
Defendant, Wonzell Cooper, moves this Court for an order: 
(1) suppressing, as evidence on the trial of the above-captioned 


case, any and all articles of property, including but not limited to, 


4 


pistols, rifles, and articles of clothing seized by members of the 
Metropolitan Police Department of the District of Columbia, at the 
time the defendant was arrested for the crime alleged in the indict- 
ment; 

(2) suppressing testimony of identification of said defendant by 
the following named persons: James A. Babcock, Willie Benson, 
Thomas Brown, Jr., James McCrae. 


The grounds of the foregoing motion are set forth in the memoran- 
dum of points and authorities hereunto annexed. 


/s/ Joseph G. Dooley 
Attorney for Defendant 
(Appointed by this Court) 


* * 


[Certificate of Service: August 27, 1962] 


[June 10, 1963] 


TRANSCRIPT ON DEFENDANT'S MOTION TO SUPPRESS 
[Wonzell Cooper] 


Washington, D.C. 
Friday, Nov. 16, 1962 


Before Judge WILLIAM B. JONES at 1:45 p.m. today, on defen- 
dant's motion to suppress. 
APPEARANCES: 
For the United States: 
Mr. ALFRED HANTMAN 
For the defendant: 
Mr. JOSEPH G, DOOLEY 
THE DEPUTY CLERK: The case of Wonzell Cooper; Mr. Hant- 
man, Mr. Dooley. 
THE COURT: Mr. Dooley. 
MR. DOOLEY: In this case, if the Court please, the defendant 
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Wonzell Cooper moves to suppress as evidence in the trial of this 
case any and all articles of property described in the motion papers 
which were seized at the time of the arrest at the defendant's resi- 
dence; and also to suppress identification evidence on the trial, which 
was made in a police lineup on the day following the arrest, on the 
grounds that the arrest was unlawful because it was ue made on war-~ 
rant. 

I think I have but two points to make here, Your Honor, and the 
first is that the basis of an arrest without warrant in this jurisdiction 


is statutory. And it is set out in the Code. Your Honor, having read 


my memorandum, -- 

THE COURT: I have read it, yes. 

MR. DOOLEY: -- you have seen the three sections of the Code 
wherein such arrest is justified, most important of which, I suppose, 
is that the offense be committed in the presence of a police officer. 

But if we shift our sights from the statutory law obtaining in this 
jurisdiction to the case law obtaining in this jurisdiction, it must be 

shown by the prosecution that the arrest was on probable cause, 
And where the probable cause supposedly arrests ae the information 
furnished by an informer -- 

THE COURT: Excuse me, Mr. Dooley. Do you want a rule on 
witnesses? There are witnesses in the courtroom, I understand. 

MR. DOOLEY: I don't want a rule on witnesses, Your Honor. 

THE COURT: You do not want them excluded? — 

MR. DOOLEY: No, sir, I do not. But at the same time I would 
like to know if Mr. Hantman wants a rule, because there is one gentle- 
man, an attorney, in the courtroom upon whom I may call to testify 
for a very limited purpose. I will identify the man as Mr. Frank Reid, 
who is counsel for Vernon Cooper in some other cases. 

THE COURT: Well in the event neither side wants a rule on wit- 
nesses, we will let them stay. I interrupted only for that question. 

Go ahead. : 
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MR. DOOLEY: If we shift our sights to the case law, I think the 
justification for the arrest must rest upon a showing by the Govern- 
ment that an informer was a reliable person, in whom the police had 
confidence. That is the rule of the Wrightson case, on which Mr. 
Hantman relies quite strongly, I think. And that is the rule in the 

cases decided by Judges Youngdahl and Keech. It happens that 
the defendant named in each case was Jackson, but apparently not the 
same Jackson. 

I think the other cases Mr. Hantman has relied upon in his mem- 
orandum do not fill the bill, because they are all cases where the 
defendants were caught in the act. I don't think that that type of case 
has any application to the situation at bar. 

I also must say that since we are going to have a hearing, perhaps 
the last page of my reply memorandum has no application to this case 
either, because my assumption was that we were going to proceed on 


the record and without witnesses. So if in a sense I may be permitted 


to withdraw the statements I made on the last page of the memorandum, 
I would appreciate it. 

I think that about sums up the basic position that I am taking here. 
And of course if Iam in error, I would ask the Court to correct me. 

THE COURT: I have had the advantage of reading your motion 
papers, and also Mr. Hantman's. I think probably I know pretty well 
your position,’ and I would like to have Mr. Hantman say whatever he 
wants. 

MR. DOOLEY: Very well, sir. 

THE COURT: Because I think actually testimony is going to be 
necessary. 

MR. DOOLEY: Yes, Your Honor. 

MR. HANTMAN: If Your Honor please, we have but three short 
points to make. One of course is the position of the Government that 
the conduct of the police in this matter was certainly legal, the arrest 
was proper and the subsequent search was warranted under the cir- 
cumstances of this case, albeit without a warrant at the time. 
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Our second point is that with respect to the suppression of the 


testimony of certain witnesses, counsel has no standing, as I view the 
law, to even make such a request, because it doesn’t come within the 
confines of Rule 41. ) 

As athird point, we say this defendant has no standing even to 
make the motion, in the first place, for the simple reason that a per- 
son who is aggrieved by an unlawful search and seizure may move to 
suppress property the use of which is to be made as evidence ina 
case.. None of the property seized as a result of the arrest of this 
defendant is intended to be used and, as far as I am advised by the 
police from what they tell me was taken, will be used in any case in 
which this defendant is involved. So if the property is not to be used 
against him, frankly I don't see where he has any cause for complaint. 

THE COURT: Is it a moot question? Are you willing to stipulate 
it will not be used? Why not let it be suppressed, as far as this case 
is concerned, then? 

MR. HANTMAN: I think from the standpoint of precedent it might 
be a bad idea to permit the evidence in this case to be suppressed, 
because as a matter of law I don't believe it is suppressible. I would 
just as soon Your Honor took testimony on this and ruled on the merits 
of the thing, rather than have the problem mooted out. 

THE COURT: Let's see if we can avoid a lot of time consumption 
here. If you would be willing to stipulate that the property referred 
to in the defendant's motion will not be used in this case, I should 
think’'Mr. Dooley would be willing to withdraw his motion. 

MR. HANTMAN: There is only one difficulty, Your Honor. Part 
of the evidence Mr. Dooley wishes to suppress is testimony of the 
complaining witnesses. 

THE COURT: I am not directing my attention to that now, because 
we just get down to the suppression of the identifying witnesses, their 
testimony. : 

Would you have any objection to withdrawing your motion, as far 
as the property is concerned? 
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MR. DOOLEY: That segment of the motion, certainly not, sir. 

THE COURT: Would you have any objection to stipulating that 
that won't be used? 

MR. HANTMAN: None, Your Honor. 

THE COURT: The record will show the Government has stipulated 
the property referred to in paragraph numbered 1 in defendant's mo- 
tion to suppress will not be used by the Government in the trial of the 
case of United States versus Wonzell Cooper, Criminal No. 523-62. 

And I understand, with that stipulation, that Mr. Dooley then says, 
as far as the first part of his motion is concerned, he is willing to 
withdraw it. 

MR. DOOLEY: I do, sir. 

THE COURT: All right. 

MR. HANTMAN: Very well. 

THE COURT: All right, now let's go to the second point. 

MR. HANTMAN: With respect to the suppression of testimony of 
the identifying witnesses, we of course rely on our points and author- 
ities that we made in our opposition to Mr. Dooley‘s motion. 

THE COURT: I tell you, Mr. Hantman, you won't need to argue 
with me on that, because I am inclined to agree with you. ButI would 
like to have Mr. Dooley develop that thought more. 

Mr. Dooley, I would like to have you develop that. I don't see 
where it comes in. You see, the rule defining property certainly 
doesn't include testimony of identifying witnesses. 

MR. DOOLEY: Specifically, that is true. But as I pointed out in 
my memorandum, there is a current of thought in the cases to the ef- 
fect that if an unlawful arrest is made, there is no evidentiary advantage 
gained by the Government during the period of detention which shall 
be available on the trial. 


That is illustrated in the Bynum case I think most strongly, where 


there were fingerprints taken of the defendant while he was held in the 


precinct. 


9 


1 think it is also illustrated by the recently decided Killough case. 
Perhaps I should have gone into the Killough case in my memorandum. 

THE COURT: No. That of course is a confession case where the 
first confession being bad, no voluntary confession subsequently is 
admissible. But that is an entirely different thing, Mr. Dooley, in 
my opinion, than four witnesses, one of whom was the ‘manager of the 
Hot Shoppe restaurant which the defendant allegedly held up, saying, 
at the lineup, "This is the man," or This is one of the men."' There 
is nothing involuntary so far as Wonzell Cooper's confessing anything. 

MR. DOOLEY: That is true, Your Honor. 

THE COURT: So I don't think the Killough case, or the Mallory 
case. Now the Bynum case is a case of fingerprints, about which 
there is something physical. It is again a different thing. These are 


witnesses who say, ‘We will come forward, as we have already come 


forward, and identify him." 

I think your struggle with that problem comes when. those four 
people get on the witness stand, not as to suppressing them, but 
"destroying" them, as they say. But go ahead. 

MR. DOOLEY: I think that Your Honor and I have reached a point 
of difference. 

THE COURT: A dividing line. 

MR, DOOLEY: We certainly have. And it is more than a line. 

I think the current of Your Honor‘s thought is narrower than the cur- 
rent of my thought. Or let's say that I think the current of thought in 
the cases is wider than the current of Your Honor's thought. 

THE COURT: I think actually what you are asking me to do is 
blaze a bit of a new trail. In other words, you are asking me to take 
up from Bynum, and you say, “Now push this concept further. Let's 

go to a new frontier in this." A court above me is going to do 
that, Mr. Dooley. I am not going to undertake it. 

I tell you what you can do. You can get the same point across, I 
am sure, at the time of trial. You are making your record here, and 
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you can make it again there. And let the Court of Appeals see if they 
want to break through some new cloud layers. But I am not going to 
be a writer of jurisprudence in a question like this. 

MR. DOOLEY: IfI may accept Your Honor's discussion as a 
ruling as a matter of law, I don't know that we have any need to pur- 
sue this matter any further, except -- well, let me withdraw that. 

THE COURT: Certainly. 

MR. DOOLEY: It all rests on the legality of the arrest. But 
that is my basic thought in the matter, Your Honor. And I suppose 
we would have to take testimony to get some idea of the basis on which 
this arrest was made. 

THE COURT: No, I am not going to do that. That will all come 
out, I assume, at the trial. I am not going to take testimony on that. 
I would rule as a matter of law on that, that that is not suppressible. 

MR. DOOLEY: I see. 

THE COURT: As I understand your point, it goes something like 

this, that this was an illegal arrest, and, as a result of the illegal 


arrest, four witnesses identified this man illegally arrested in the 


lineup. 

MR. DOOLEY: Yes, sir. 

THE COURT: Therefore their testimony is really the fruits of 
the illegal arrest. Is that it? 

MR. DOOLEY: Yes, sir. 

THE COURT: Mr. Hantman, do you want me to go to a new hori- 
zon in the field of law? 

MR. HANTMAN: No, Your Honor. I just want to make one ob- 
servation, and maybe it will help my good friend here, Mr. Dooley. 
This crime, as Your Honor undoubtedly is aware of, occurred on May 
10, 1962. The defendant wasn't arrested until May 20th. Patently on 
the 10th, or a day thereafter -- I am not sure which -- the complain- 
ants came down to the Police Department and made their complaints 
and gave their description of the defendant. Their testimony arose 
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by virtue of their own action. It had nothing to do with the arrest of 
this defendant. | 

And so when Mr. Dooley speaks of an eridaatiary advantage 
gained by the police as a result of an illegal arrest, this just isn't 
the way the thing developed. The names, the testimony offered by 
the various witnesses concerning this matter, all came to the atten- 
tion of the police at least ten days before he was arrested. So nothing 

grew out of the arrest, in effect. . 

THE COURT: Even if it did, with this type ofa growth, I would 
say it would not fall within the Rule 41(e) aspect of it. 

MR. DOOLEY: Well may I qualify the statement that Your Honor 
and I agreed on a moment ago? As a result of an arrest, I think I 
stated originally it was during a period of unlawful detention, that the 


defendant was identified by these witnesses. 
I don't think it makes much difference, but I want to get in the 
record that I am saying that not only as a result of an unlawful arrest, 


but during a period of unlawful detention. 

THE COURT: Unlawfully detained because he had been illegally 
arrested? Isn't that it? 

MR, DOOLEY: Yes, sir, itis. 

THE COURT: It isn't like being held for something two hours 
without seeing a lawyer or anything like that. | 

MR. DOOLEY: That is right. 

THE COURT: It is because he was illegally pereeted he was there- 
fore unlawfully detained; and while he was unlawfully detained, these 
four witnesses had an opportunity to see him ina lineup and said 
"That is the man." : 

MR. DOOLEY: That is it, sir. 

THE COURT: I am going to deny that part of the motion. You 
have half a loaf here today. 

You are going to give me an order on the half I rule with you; 
and we don't need to worry about the other half, because there is 
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nothing in the record? Is that correct? 
MR. HANTMAN: Yes, Your Honor. 
MR. DOOLEY: Yes, sir, itis. 


(Accordingly at 2:02 p.m. the instant proceedings were 
concluded. ) 


[ Filed November 21, 1962] 


MOTION OF DEFENDANT VERNON COOPER TO SUPPRESS 
TESTIMONY AND EVIDENCE SEIZED ON SEARCH 
Vernon Cooper 


Defendant, Vernon Cooper, moves this Court for an order: 

(1) suppressing, as evidence on the trial of the above-captioned 
case, any and all articles of property, including but not limited to, 
pistols, rifles and articles of clothing seized by members of the 
Metropolitan Police Department of the District of Columbia, at the 
time the defendant was arrested for the crime alleged in the indict- 
ment; 

(2) suppressing testimony of identification of said defendant by 
the following named persons: James A. Babcock, Willie Benson, 
Thomas Brown, Jr., James McCrae. 


The grounds of the foregoing motion are set forth in the memoran- 
dum of points and authorities hereunto annexed. 


/s/ Francis J. O*’Rourke 


Attorney for Defendant 
mx OK OK 


[Certificate of Service: November 21, 1962] 


[ Filed June 10, 1963] 
TRANSCRIPT ON DEFENDANT'S MOTION TO SUPPRESS 
Vernon Cooper 


Washington, D.C. 
Wed., November 21, 1962 


Before Judge WILLIAM B. JONES at 10 a.m. today, on defendant's 
motion to suppress. 
APPEARANCES: 
For the United States: 
Mr. ALFRED HANTMAN 
For the defendant: 
Mr. FRANCIS J. O'ROURKE 
Also present: 


Mr. JOSEPH G. DOOLEY, 
Counsel for defendant, Wonzell Cooper. 
THE DEPUTY CLERK: The case of the United States versus 


Vernon Cooper; Mr. O'Rourke. Mr. Hantman. 

THE COURT: Mr. O'Rourke, let's wait until Mr. Cooper comes 

in. | 
(The defendant is now in the courtroom, seated at counsel 
table. ) 

THE COURT: Let me see if I can't expedite this. This is the 
same Cooper case that we had here the other day, only it is the other 
defendant, Vernon Cooper. The other day I ruled this way, that I 
would not suppress the testimony of identification. | 

MR. O'ROURKE: That is correct, Your Honor. 

THE COURT: The Government said that it was not going to use 
the evidence at the trial that is covered in point No. ‘1 of your motion. 

MR. O'ROURKE: That is correct. 

THE COURT: I assume the same thing holds here -- is that cor- 
rect -- as far as the No. 1 point is concerned? 

MR. HANTMAN: That is correct, Your Honor.: And of course 
the Government's representation applies to this case, namely, 523-62. 
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THE COURT: I am going to rule the same way in this case, that 
in light of the Government's representation with respect to the evi- 

dence referred to in paragraph numbered one of your motion to 
suppress, I assume it will be agreeable to you, Mr. O'Rourke, to 
withdraw that portion of the motion. 

MR. O'ROURKE: Yes, Your Honor. Asa matter of fact, as you 
may have been apprised by Mr. Kline, my position, at least until 
last night, was that I was simply seeking to protect the record as to 
this defendant, and that I was coming in here for the sole purpose of 
introducing exactly the same motion. The wording of the motion and 
the memorandum of points and authorities are precisely the same. 

THE COURT: Why last night? 

MR. O'ROURKE: Well, Your Honor, this goes more to the second 
ruling you made to overrule the motion to suppress the testimony. 

Mv feeling in the matter was precisely the same as Your Honor’s and 
Mr. Hantman's, after I had read the cases dealing with Rule 41(e). 

However, last night Mr. Ritz, who is counsel for this same 
defendant, Vernon Cooper, in yet another indictment, called a case to 
my attention which he had in his file in the form of a slip sheet. 

This morning I came -- this occurred about nine-thirty or ten 
o'clock last night -- I came in this morning with the docket number 
from the Court of Appeals slip sheet, and the Court of Appeals gave 
me the citation. Unfortunately, it was the case of Williams versus 

United States, and there are about 40 of these such-named cases 
listed in the D.C. digest index. 

Well, having read the case, J thought I had perhaps best either 
move to amend my motion, or else at least call the case to Your Honor's 
attention. 

THE COURT: Tell me about it. 

MR. O'ROURKE: This case is not on all fours with our case here. 
It involves an opinion by the Court of Appeals to the effect that the trial 
judge should not have permitted a police officer to testify about pro- 


perty which he had observed in an apartment after he had gained 
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entrance by means of a ruse. 

So this was testimony dealing with property, which the Court said 
should have been suppressed, under Rule 41{e). 

Now we do not have any question in this case of testimony about 
property. But this Court of Appeals decision is written in very 
broad language, and it appears to me that the idea behind the decision 
is that, keeping in mind the nature of the Federal Rules, to narrow 
trial issues and so forth, that where evidence would be objectionable 
at trial and excludable at trial, it is permissible to exclude it before - 
hand, “under Rule 41(e). 

In other words, I read the opinion as being limited not merely to 

evidence seized as a result of an illegal search and seizure, but 
rather to evidence which has been illegally obtained. | And if my inter- 
pretation or my reading of this case is correct, then we are foursquare 
back fnto the position that Mr. Docley maintained in part two of his 
memorandum, that this evidence, this testimony which the Govern- 
ment pill introduce, should be suppressed. 

Now as I understand it -- and I don’t mean to anticipate Mr. Hant- 
man’s rebuttal -- but as I understand it, the sole evidence in this case 
against at least this defendant, Vernon Cooper -- and inferentially, 
from ‘last Friday's argument, also against his co- -detendant, his brother 
Wwonzell -- will consist of eyeball identification which took place ina 


lineup on the morning of the day after these two men were arrested -- 
4 


identification coming from four alleged victims at the scene of the 
ies : 

That being the case, and absent any other real or tangible objects 
of evidence, we are trying to apply the rule, the interpretation of 
Rule 41(e) in the Williams case by the Court of Appeals, strictly to 
this eyeball identification in the lineup, and not to any tangible objects 
of property. 

Just one other point here, to buttress my position that the Rule 
41(e) should be given a broad interpretation, I will read, if Your Honor 
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prefers, the two paragraphs in this Williams case that I think most 
pertinent. 

THE COURT: If you will, please. 

MR. O'ROURKE: Keeping in mind that this applies to testimony 
of an officer about tangible property. 

THE COURT: Property which had been suppressed? 

MR. O'ROURKE: Property which had not been suppressed, which 
the trial judge'had not suppressed under Rule 41(e). 

THE COURT: Very well. 

MR. O'ROURKE: Citing McGinnis versus United States, 227 
Federal 2d 598, at page 603 -- which is a First Circuit case and read 
as follows: 

‘we find no basis in the cases or in logic for distinguishing 
between the introduction into evidence of physical objects illegally 
taken and the introduction of testimony concerning objects illegally 
observed, We are aware of no case which makes this distinction." 


With that as the foundation for the opinion in this Williams case, 
the Court of Appeals went on to say, later: 
"Nor will it do to say that the use on the trial of the illegally 


procured evidence must be overlooked because not the subject of 


an adequate objection. As we have seen, there was a formal 
motion to suppress the evidence. This motion was entertained 

by the court prior to trial in accordance with Rule 41{e) of the 
Federal Rules of Criminal Procedure. Though the facts were not 
then developed as fully as desirable, this must be attributed 
largely to the position taken by the prosecution, and adopted by the 
court, that the motion should be denied because no physical evi- 
dence was obtained by the search. Since this position was errone- 
ous, and since the admittance of the officer to the apartment to 
continue ‘his conversation with the sister did not constitute consent 
by her to a search, the motion was erroneously denied." 
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As I say, this is not foursquare with our situation here. Our 
position is that this testimony should be suppressed because it took 
place during an unlawful detention. And, going back beyond that, we 
assert that the detention was unlawful because the arrest was not 
founded on probable cause. That is to say that the informer upon whom 
the police relied did not meet the test set forth by the Court of Appeals. 


This latter point, of course, is mentioned at some length -- 
THE COURT: Mr. O'Rourke, I feel the same way about the con- 
tention you are making here as I did with respect to Mr. Dooley's, 


that I am not inclined to blaze a new trail in this case and will leave 
it to other courts to do it. So I am going to take the same action with 
respect to your motion that I took with respect to the motion of Mr. 
Dooley. 

MR, O'ROURKE: Very well, Your Honor. 

THE COURT: Now do you have an addendum, Mr. Dooley? 

MR. DOOLEY: Yes, sir. And let me say, Your Honor, Mr. 
O'Rourke telephoned me at home last night at about nine -thirty and 
told me he had found this case, which is at 105 Appeals D.C. page 41, 
I think it is, citing McGinnis against the United States, in the First 
Circuit. He told me about it, and I said, "Well, Mr. O'Rourke, I will 
look it up the first thing in the morning and I will contact you then. 

So I did look it up the first thing this morning. and I found that 
there was enough merit in the case to justify or even require me to 
come down here this morning and apply to Your Honor or ask Your 
Honor to reconsider the motion I made which was heard last Friday, 
or for a re-argument of that segment of the motion which had been 
denied. So that is my purpose in being here this morning. 

THE COURT: I am going to save you any more exercise. Iam 

ging to continue with the same solution I made of it last week. 

I must say this, though. I am very impressed with court-appointed 
counsel, in exercising all the ingenuity and activity that you men are 
doing. I think your clients are fortunate in having counsel who are 
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giving the time and attention and the real work you are doing. I 


appreciate it and I know the Court does. 

But I think, gentlemen, as far as I am concerned, there is not 
merit to the argument. Now if I am wrong, and you have a require- 
ment later to test it out, I will be glad to be enlightened further on it. 
But as of now, I am going to take the same action with respect to this 
motion today as I took with respect to yours, and there will be no 
reconsideration. 

MR. DOOLEY: Thank you, sir. 

MR. HANTMAN: If Your Honor please, I have the order that 
Your Honor requested as a result of last Friday's motion. I did not 
make a composite order anticipating the result of this. I talked with 
Mr. Kay yesterday and asked him what Your Honor's preference was, 
whether Your Honor preferred to have two separate orders, one as to 
Wonzell Cooper and one as to Vernon. I have Wonzell’s order here. 

THE COURT: Why don't you do this, Mr. Hantman, and save the 

file and save the Clerk's Office; why don't you make a composite 
order. 

MR. HANTMAN: Very well. 

THE COURT: The only suggestion I have in your order is that 
you expressly state in it that the Government represented that the 
evidence referred to in paragraph one of the motion would not be pro- 
duced in the case and, as a result, both defendants have withdrawn 
that portion of the motion. 

MR. HANTMAN: In the proposed order, Your Honor, I had the 
language, “In consideration of the representations and the arguments 
of counsel, the statement by Government counsel that he does not 
intend to introduce as evidence against the above-named defendant any 
of the articles seized and referred to in paragraph one of the defen- 
dant’s motion, as a result of which statement the above-named defen- 
dant’s counsel withdrew paragraph one of the motion, 

"It is by the Court this" -- 
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THE COURT: I would think that would be satisfactory to both 


counsel for the defendants. 

MR. DOOLEY: Yes, sir. Mr. Hantman showed me the order 
before the argument, and I will say to the Court now that the order 
in that form is satisfactory to me. 

MR, O'ROURKE: And to me, also. : 

THE COURT: Then, Mr. Hantman, why don't you just draft one 

order for the two defendants. 

MR. DOOLEY: And present it without any further presentation 
to me. 

THE COURT: If that is agreeable. 

MR. O'ROURKE: Yes, sir. 

MR. HANTMAN: Very well, Your Honor, I will:do that, if you 
give me a little time. 

THE COURT: All right. 

Thank you, gentlemen. Thank you for coming. 

(The instant proceedings accordingly were concluded.) 


[ Filed November 21, 1962] 
ORDER 
[ Wonzell Cooper and Vernon Cooper ] 

Counsel for the defendant Wonzell Cooper having filed with the 
Court on August 27, 1962, and counsel for the defendant Vernon Cooper 
having filed with the Court on November 16, 1962. motions to suppress 
certain testimony and to suppress evidence seized at 1029 Lamont 
Street, N.W., in the District of Columbia, at the time of the arrest 
of each defendant, and the government having filed with the Court on 
November 14, 1962, its points and authorities in opposition thereto, 
and counsel for the defendant Wonzell Cooper having filed on November 
16, 1962, a reply memorandum and the matter having come on for 
hear.ng before the Court on the 16th day of November 1962 and on the 
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21st day of November 1962, now in consideration of the representations 
and arguments of counsel, the statement by government counsel that 
he does not intend to introduce as evidence against the above-named 
defendants, in this case, any of the articles seized and referred to in 
paragraph (1) of the defendants’ motions, as a result of which state- 
ment counsel for the defendants withdrew paragraph (1) of the afore- 
said motions, it is by the Court this 21st day of November, 1962, 
ORDERED that the defendants' motions to suppress in all other 
respects be and the same hereby are denied. 


/s/ William B. Jones 
Judge 


[ Filed December 3, 1962] 


UNITED STATES OF AMERICA 


Plaintiff 


vs. Criminal No. 523-62 


VERNON COOPER 
WONZELL COOPER 
Defendants 


Plaintiff 


vs. Criminal No. 524-62 


VERNON COOPER 
JOSEPH KENNEDY 


) 
) 
) 
) 
) 
) 
UNITED STATES OF AMERICA ) 
) 
) 
) 
) 
) 
) 


Defendants 


MOTION FOR SUPPRESSION OF EVIDENCE AND TESTIMONY 

Defendant Vernon Cooper having previously moved this Court, in 
Criminal No. 523-62 only, for suppression of evidence and testimony 
under Rule 41(e) Fed - Rules of Criminal Procedure renews his motion, 
basing it instead on Rule 5(a), making the motion so as to request a 
ruling applicable to both of the above-numbered cases, and in support 
thereof, recites the following assertions and states the following facts: 
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1. The Defendant was arrested by the police without a warrant 
for either arrest or search and seizure on Sunday, May 20, 1962. 
This arrest occurred as the result of hearsay information given to the 
police by an informer who was not previously known to the arresting 
officers. She is presently incarcerated in District Jail, on a matter 
unrelated to this indictment, where she was interviewed recently by 
counsel. At that time, she told counsel that she was drunk when she 
went to the police, she was given more to drink by the police, and 
that she was finally so drunk that in order to stand she had to be sup- 
ported by two officers, one under each arm. This informant had 
been previously unavailable to counsel, in that her place or places of 
residence are best described as mobile, and that counsel interviewed 
her within a day or two of reading in the Sunday Star of her arrest 
and detention after the motion under Rule 41(e) was argued. 

2. After his arrest, the Defendant was placed in a lineup on 
Monday morning, May 21, 1962, identified, but not arraigned before 
the U.S. Commissioner until 1:00 P.M. that same date. It is sub- 
mitted that this occurrence was during an illegal detention, and the 


accompanying memorandum of points and authorities is submitted 


in support of his intention. 


/s/ Francis J. O'Rourke 


Attorney for Defendant 
*x* * * 


[Certificate of Service: December 3, 1962] 


[ Filed June 10, 1963] 


EXCERPTS FROM TRANSCRIPT ON DEFENDANT'S 
MOTION FOR SEVERANCE AND FOR APPOINTMENT 
OF PSYCHIATRIST 

| Vernon Cooper] 


Washington, D.C. 
Friday, Dec. 14, 1962 
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Before Judge WILLIAM B. JONES at 10:15 a.m. today, on de- 
fendant’s motion for severance. 
APPEARANCES: 
For the United States: 
Mr. ALFRED HANTMAN 
For the defendant: 
Mr. FRANCIS J. O'ROURKE 
THE DEPUTY CLERK: The case of Vernon Cooper; Mr. Hant- 
man, Mr. O'Rourke. 
MR, O’ROURKE: There are several motions here, Your Honor. 
THE COURT: I have only the one for severance this morning, I 
understand. At least, that is the only one I have on my calendar. 
Is that correct, Mr. Hantman? 


MR. HANTMAN: That is correct; but it is in error, Your Honor, 


in the sense that Mr. O'Rourke argued a motion to sever and a motion 
for appointment of a psychiatrist in 524-62 before Judge McGuire 
earlier this week. 

THE COURT: In this same case? 

MR. HANTMAN: In the same cases, yes, sir. 

THE COURT: And he denied this motion? 

MR. HANTMAN: He denied the motion to sever and the motion 
for appointment of psychiatrist, in 524. There was still remaining in 
524 a motion to suppress. There is still remaining all three motions 
in 523. 

THE COURT: I have more trouble than Henry the Fifth, haven't I? 

MR. HANTMAN: Yes, sir. Your Honor heard this motion in 523 
before, and denied it. 

MR, O'ROURKE: Not the same motion. 

MR. HANTMAN: Pardon me? 

MR. O'ROURKE: Not the same motion. The motion His Honor 
heard before in this case was a motion to suppress under 41(e). 

MR. HANTMAN: Counsel made a motion to suppress before this 
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Court which was heard, argued and denied, about three weeks ago. 


He now renews this same motion before this same Court. 

Now while it is true that Your Honor only has on his calendar a 
motion to sever, in 523, the fact is that there is pending, in 523-62 
as well as 524-62, a motion to suppress, a motion to sever and a mo- 
tion for appointment of psychiatrist on behalf of Vernon Cooper. 

THE COURT: I haven't had the last motion before me, have I, 
the motion for appointment of a psychiatrist? That is a new motion 
as far as Iam concerned; is that correct? 

MR. HANTMAN: That is correct, Your Honor, in 523. You see, 
the conflict arises from the fact that counsel filed the same motions 
in both cases, but Judge McGuire only took it upon himself to rule on 
two of the three motions, only as relating to 524. He did not consider 
523, because he said 523 was not before him. 

Am I correct? 

MR. O'ROURKE: I believe that is correct, Mr. Hantman. 

THE COURT: And I have ruled in 523 heretofore on a motion to 
suppress. 

MR. HANTMAN: Correct. 

THE COURT: In that case, as I recall it, as the jacket refreshes 
my recollection, the motion of the defendant to suppress was with- 
drawn in part and denied in part. 

MR, O'ROURKE: Yes, sir. 

THE COURT: If my memory serves me correctly, that part which 
was withdrawn had to do with some evidence that the Government assur- 
ed the Court and counsel would not be used anyway. | 

MR. HANTMAN: Correct. 

THE COURT: The part that I denied had to do, asI recall, with 
the lineup and the identification and the testimony as a 8 

MR, O'ROURKE: Yes, Your Honor. 

THE COURT: Does that have to do with the same thing I have today? 

MR, O'ROURKE: Yes, Your Honor. But if you recall, your ruling 
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then in that case, as I remember it, hinged upon the fact that 41(e) 

did not apply to the suppression of intangible evidence, but rather it 
went only as to tangible objects, as opposed to testimony. 
Thereupon I researched some more law and decided that perhaps 

to have a ruling directly on the point of suppression of testimony, I 


had best file a motion to suppress under Rule 5(a), which surely ex- 


tends to intangibles. The question then is whether Your Honor wishes 
to rule -- well, Your Honor will rule only today, as J understand it, 
on the motion to sever. 

THE COURT: It still goes to identification, by the Hot Shoppe 
manager and employees in a lineup? 

MR. O'ROURKE: Yes, sir. 

THE COURT: Don't bother arguing. I deny your motion. 

MR. O'ROURKE: Yes, sir. 

THE COURT: Now what is your next motion? 

MR. HANTMAN: Excuse me, Your Honor. Your denial of the 
motion to suppress, I take it, relates to 523 as well as 524. 

THE COURT: The same motion, -- 

MR. HANTMAN: The same motion. 

THE COURT: -- involving the same lineup, -- 

MR HANTMAN: Yes, sir. 

. THE COURT: -- and the same identification? 
MR. HANTMAN: Yes, sir. 
THE COURT: It certainly goes to both cases. 


* * * * 


[ Filed December 14, 1962] 
ORDER 
[ Vernon Cooper] 

On this 14th day of December, 1962, came the attorney of the 
United States; the defendant in proper person and by his attorney 
Francis J. O'Rourke, Esquire; whereupon the defendant's motions 
to suppress, for severance and to appoint a psychiatrist, coming on 
to be heard, after arguments by counsel, are by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 

By directionof 


/s/ WILLIAM B. JONES 
Presiding Judge 
Criminal Court # 4 


j 
[Filed June 10, 1963] 


. EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
December 17, 1962 


The above-entitled action came on for trial on the merits, before 


the HONORABLE BURNITA SHELTON MATTHEWS, United States 
District Judge, anda Jury, at 12:15 p.m. 
APPEARANCES: : 
On behalf of the United States of America: 


ALFRED HANTMAN 
Assistant United States Attorney 


On behalf of the Defendants: 
JOSEPH G. DOOLEY, ESQ. and 
FRANCIS J. O'ROURKE, ESQ.. 
THE CLERK: Case of United States v. Wonzell Cooper and Vernon 
Cooper. Shall I swear the jury, Your Honor. 
THE COURT: Yes. 
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THE CLERK: Members of the jury panel, would you kindly rise 
and raise your right hand. Do you and each of you solemnly swear 


that you will well and truly answer all of the questions propounded 


to you by the Court and by counsel, so help you God? 
(The jury panel responded affirmatively.) 

THE CLERK: Be seated, please. 

THE COURT: Members of the panel, this is the case of the United 
States against Wonzell Cooper and Vernon Cooper. 

Will you rise, please, Mr. Wonzell Cooper and Mr. Vernon 
Cooper. Face the panel, please. 

These two gentlemen standing at the table are the defendants in 
this case, Wonzell Cooper and Vernon Cooper. Do any of the members 
of the panel know either of these men? If you do, will you please 
raise your hand. 

You may be seated, Messrs. Cooper. 

In this case, the United States is represented by Mr. Alfred Hant- 
man. Mr. Hantman is now standing in the room. Do any of you know 
him? If you do, please raise your hand. 

You may be seated, Mr. Hantman. 

The defendant Wonzell Cooper is represented by Mr. Joseph G. 

Dooley, and Mr. Dooley is now standing in the room. Do any 
of you know him? 

* * * * * 

THE COURT: You may be seated. Is there anyone else who 
knows Mr. Dooley? 

The defendant Vernon Cooper is represented by Mr. Francis J. 
O'Rourke, and Mr. O'Rourke is now standing in the room. Do any 
of you know him? If you do, please raise your hand. 

You may be seated, Mr. O'Rourke. 

* cd * * * 

MR. HANTMAN: I have but one question I would like to put to the 

members of the prospective panel, Your Honor. 
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The evidence will show, ladies and gentlemen, that the alleged 
robbery took place at a Hot Shoppe restaurant located at 4th and 
Florida Avenue, N.E. Is there any prospective member of the jury 
panel who frequents or is familiar with these particular premises. 

* * * * x 

MR. DOOLEY: Is there any member of the panel who knows any 
of the following persons who I am going to name and I am naming 
them because they are prospective witnesses in this case: James 
Babcock. 

THE COURT: Is Mr. Babcock in the room? If so, will you rise, 
please, and face the panel. 

(Mr. Babcock standing.) 

THE COURT: The question, members of the panel, is whether 
any of you know Mr. Babcock who is standing now in the room? 

You may be seated, Mr. Babcock. | 

MR. DOOLEY: Is there any member of the panel who knows one 
Willie Benson? (Standing) 

Or Thomas Brown? (Standing) 

Or James McCrae? (Standing) 

Is there any member of the panel who knows Detective Louis 
Blancato? (Standing) 


Or Detective Charles Samen of the Metropolitan Police Depart- 


ment? Is Detective Samen in court? 

MR. BLANCATO: He is in another trial, sir. 

MR. DOOLEY: Is there anyone who knows him by name? 

Or Detective Noone, N-o-o-n-e? 

Or Detective Dolinger? All of the Metropolitan Police Depart- 
ment, apparently they are not here. But anyone who knows them, I 
would like to know about it. 


I have no further questions, Your Honor. 
* * * * 
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OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 


MR. HANTMAN: 

* * * * * 

Now, the evidence in this case, ladies and gentlemen of the jury, 
is brief and not complicated. It was roughly 2:15 a.m., it was a Thurs- 
day morning, Mr. Babcock was filling in, this was the only night and I 

believe the only time he served as a manager of this particular 
Hot Shoppe Restaurant located at 4th and Florida Avenue, N.E., here in 
the District of Columbia. 

He was sitting at the counter totalling his receipts or checking 
them out, when Willie Benson, who was employed there, came into the 
establishment flanked by two men. He was accosted by Wonzell Cooper, 
who had two guns drawn, he was followed by Vernon Cooper, the other 
defendant, who had one gun drawn, and they approached the manager, 
who was Mr. Babcock, who was seated at the counter and, shall we say, 
invited him, in the face of these three weapons, to have a seat in one of 
the booths, along with Mr. Benson. 

There was a third man there, who is not a defendant in this case, 
and you need not consider his situation at the moment, except insofar 
as it relates to the events that took place. He, too, was armed. 

Vernon Cooper and Wonzell Cooper then asked Mr. Babcock, or 
told him rather, and Mr. Benson, to get down on the floor on their hands 
and knees, and when Mr. Babcock didn't get down soon enough, Wonzell 
Cooper shoved him down with his face into the carpet. 

Wonzell Cooper, ladies and gentlemen of the jury, searched Mr. 
Babcock, removed his wallet valued at $5.00, removed $62.00 in money 
that was in this wallet and put it in his pocket, and then yanked Mr. Bab- 
cock off the ground, along with another witness who was there, a fellow 

named James McCrae who was working inside the shop at the 
time, and directed him to go downstairs to where the safe was, and the 
defendant Wonzell Cooper had Mr. Benson by the belt in the rear. And 
Mr. Wonzell Cooper directed these people, all three of them, to go down- 
stairs towards the safe and while they were going down, Vernon Cooper -- 
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MR. DOOLEY: Excuse me, Mr. Hantman. Your Honor, may we 
approach the Bench? 

THE COURT: Yes. 

(At the Bench:) 

MR. DOOLEY: The Court please, the United States Attorney has 
detailed alleged offenses committed against the persons of McCrae and 
Benson. No such offenses or crimes are charged in this indictment. I, 
therefore, move for a mistrial. 

THE COURT: I will deny the motion. 

(End of Bench Conference.) 

MR, HANTMAN: Excuse the interruption, ladies and gentlemen of 
the jury. And while on their way downstairs, with Vernon Cooper follow- 
ing Wonzell Cooper, the evidence will show that Vernon Cooper indicated 
to Wonzell Cooper to take Willie Benson and James McCrae back upstairs, 
which was done, and this left the manager, Mr. Babcock, with Vernon 
Cooper downstairs, and Mr. Babcock will tell you he didn't turn around, 
he was thrust at the safe and told to open it. The evidence will show that 

he didn't move fast enough and so a shot was fired at Mr. Babcock 


and it missed Mr. Babcock and went into a file cabinet. Eventually, Mr. 


Babcock did get the safe open. 

The evidence will show that the defendant Vernon! Cooper removed 
some $687.07 from the safe, this money being the property of the Hot 
Shoppe itself, a corporation authorized to do business here in the Dis- 
trict of Columbia. It was in a brown bag with red letters, he put it ina 
white sack which the bank gives you to carry change in, which was there, 
and he carried it back upstairs. 

Th the meantime, Wonzell Cooper was upstairs standing guard over 
Willie Benson, Thomas Brown, who was lying down, he was another em- 
ployee, and James McCrae. Thomas Brown was lying near one of the 
counters, McCrae and Benson were lying on the carpeting right along- 
side, and when Vernon Cooper came up, after the shot was fired and he 
took the money, Vernon Cooper and Wonzell Cooper struck and injured 
both James McCrae and Willie Benson in the head, they were pistol 
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whipped, as the result of which injuries both James McCrae and Willie 
Benson went to the hospital and were given treatment. After this hap- 
pened, both of these defendants left the premises. 

Two minutes or so later, the witness Thomas Brown got up from 
where he was, because he didn't hear anyone walking around in the prem- 


ises, he had his head down. He went downstairs. He will tell you, ladies 


and gentlemen of the jury, he saw the shot, that is to say, the bullet hole 
in the filing cabinet, he saw McCrae, he saw Benson, both of them 
bleeding from the head. 

Briefly, ladies and gentlemen of the jury, this is the extent of the 
government's case. All of these witnesses, whose names I have indicated 
to you, will identify one or the other or both of these defendants in a par- 
ticular instance, When I have proved these facts to you, ladies and gentle- 
men of the jury, and proven to your satisfaction beyond a reasonable doubt, 
and when this case is finally concluded, I will ask you, ladies and gentle- 
men of the jury, to return a verdict of guilty as indicted on the one count 
indictment for robbery now pending against Wonzell Cooper and Vernon 
Cooper. 

Thank you. 

MR. DOOLEY: The Court please, may we approach the Bench? 

THE COURT: Yes. 

(At the Bench:) 

MR. DOOLEY: He made a point in his opening statement, counsel 
for the government detailed a set of offenses against the persons not only 
of Willie Benson but McCrae and Thomas Brown. Again, no such crimes 
are charged in this indictment and again I move for a mistrial. 

THE COURT: If I understand it, what he said was just what occur- 


red on this occasion. 
* 
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JAMES A. BABCOCK 
called as a witness by the government, being first duly sworn, was ex- 


amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. Give us your full name and address, please. A. James Alan 

Babcock. I live at 4506 Sigsbee Road, Silver Spring, Maryland. 
* * * * * 

A. Iam manager of a Hot Shoppe. 

Q. Directing your attention to May 10, 1962, roughly about 2:15 in 
the morning, you recall where you were on that date at approximate ly 
that time, sir? A. Yes, sir. : 

Q. Where was that? <A. I was at Hot Shoppe number six, which 
is located on Fourth and Florida Avenue, Northeast, Washington. 

Q. That is in the District of Columbia? A. Yes, sir. 

Q. What were you doing there on that date and at that time? 

A. The regular manager was ill and I was replacing him for that night 
only and at that particular time, I was completing the cash report for 
the end of the night. 

* * * * ' * 

Q. Now, sir, you recall what you were doing about 2:15 in the 
morning when you were at the Hot Shoppe? A. Yes, sir. 

Q. What were youdoing? A. I had finished checking out my 
cashiers for the evening and we have a daily cash report which we make 
out, and I had made several errors and I was redoing it over so that I 
could send it in to my office, so that they could understand it. 

Q. Had you concluded? A. Yes. ) 

Q, Allright. Now, did you know Willie Benson? A. Yes, sir. 

Q. Whois he? A. Well, he was one of the bus boys that was 
working at that store at that particular night, he was working in the dish 
room. | 
Q. Just about 2:15 when you were sitting at the counter tallying 
your cash, did you notice Willie Benson come back into the restaurant? 
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A. I did when another party told me about the holdup. 

Q. All right. Now, you mentioned a holdup. Tell us what you know 
about a holdup at this time. A. Well, as I was working on this cash re- 
port -- Am I supposed to mention the names? 

Q. If youknow. A. AsIknow now, I did not know then. 

MR, DOOLEY: I object, Your Honor. We want to know what he 
knew then. 

THE COURT: Will you point out anybody you saw there, if they 
are here at this time? 

THE WITNESS: All right. Well, the gentleman there in the light 
trench coat there was approaching me with Willie Benson in front of him 
and he had a gun in each hand. 

MR. HANTMAN: All right, for the record -- 

THE COURT: Just one minute. You say that he was approaching 
with someone in front of him. Who was in front? 

THE WITNESS: He was. 

THE COURT: Who? 

THE WITNESS: Willie Benson was in front and the gentleman there 
in the light trench coat was leading him toward me with the two guns. 

MR. HANTMAN: For the record, the individual in the light trench 
coat is Wonzell Cooper. 

BY MR. HANTMAN: 
Q. Allright. Now, you say he had a gun ineach hand? A. Yes, 


Q. Allright. What did he say or do when you first saw him? 


A. He told me that this was a holdup and to get up. 
THE COURT: And to do what? 


THE WITNESS: And to get up. I was sitting at a counter seat. 
2K * * * * 
BY MR. HANTMAN: 
Q. Did you do that? A. Yes, I did. 
Q. Then what did the defendant Wonzell Cooper say or do? 
A. Well, he instructed myself and Willie Benson to move down the aisle 
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and we did such, and we went around the other corner of the counter 
where we were instructed by him to sit down in the booth. 

Q. Did you see anyone else come in with Wonzell Cooper at that 
time? A. At that particular time, I did not see an one else. 

Q. ee 

A. Well, very shortly, he told us to get down on the floor. 

Q. You mean Wonzell Cooper told you to get down on the floor? 
A. Yes, sir. 

Q. You said "us", who is that? A. Willie Bengon and myself. 


Q. Were there any other employees in the Hot Shoppe at this time? 
A. Yes, sir. 


@. Who was that? A. There was one James McCrae and Thomas 


-- I don't remember. 

Q. Brown? A. Brown, yes. 

Q. What was James McCrae doing at the Hot Shoppe? A. James 
McCrae was the kitchen attendant at that particular store, assembling 
orders to go out and cleaning up the kitchen; this particular night, he was 
cleaning up at the time. : 

Q. What does Browndo? A. He was also ee in the kitchen 
of that store. 3 

Q. You are telling us that Wonzell Cooper told you and Willie Ben- 
son to liedown? A. Yes, et ee ee 

Q@. Where? A. On the floor. 

Q. Did you do that? A. Well, I started to and: evidently I did not 
get down fast enough, because I was helped down by Wonzell Cooper. . 

Q. How do you mean, helped? A. Pushed down. 

Q. With what, do youknow? A. Hishand. 

Q. Was your face in the carpeting or was the back of your head 
in the carpeting or what, which way were you lying? : A. Iwas laying 
face down. | 
Q. Then what happened? A. At that particular time(he earched 
aja nok cede amet rue ASS . 
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_ What kind of a wallet was this ? A. This was a black leather 


_ What is the value of this wallet? A. About $5.00. 
. Did you have any money in the wallet? A. Yes, sir. 
. How much?’ A. Sixty-two dollars’ worth. 
Q. Did Wonzell say anything or do anything after he removed your 
wallet and money from your person? A. Well, I had asked him to 


please go ahead and take the money but please leave my wallet for me. 
Q. What didhe say? A. He told me to shut up, so I did such. 
Q. Now, after you had this conversation with him, what if anything 


did Wonzell Cooper say or do at that point? A. Well, then he told 
Willie Benson and I to start crawling around inside the counter and then 
he took one of his hands and grabbed my belt in the back of my pants. 

Q. The small of your back? A. Yes, sir, and helped me up and 
he said, ''You are the one we want and you know where I want you to go." 

Q. What did you say? A. I said nothing and did -- I just let him 
lead me because he led me right through the kitchen down the stairs to 
the safe. 

Q. Is that where the safe is kept, downstairs? A. Yes, sir, it 
was downstairs in the basement, in the far end of the basement where 
the office was at. 

Q. Did anyone else go downstairs in the basement with you and the 
defendant Wonzell Cooper at that time? A. Well, behind us there was 
two of the other employees. 

Q. Who was that? A. Willie Benson and James McCrae were 
instructed to crawl downstairs, crawl down the floor and then downstairs 
to the basement, 

Q. What transpired after you got downstairs? A. Well, as I got 
into the office, I was shoved over and told to open the safe. 

Q. Shoved over where? A. Toward the safe, he shoved me 
right toward the safe. 

Q. Was Willie Benson and McCrae there at that time? A. They 
were in the basement behind us but they were not in the office, the office 


was very small. 
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Q. Isee. Did you hear any conversation between Wonzell Cooper 
and anyone else at or about the time you were shoved against this safe? 
A. Iheard someone say something about taking them upstairs. 

Q. Do you know who Wonzell Cooper was talking with at that time? 
A. No, I did not. 

Q. Allright. Now, when you were shoved or thrust toward the 
safe, what did youdo? A. Well, I immediately tried to open the safe. 

Q. Allright. A. AndI was attempting to open the safe and, be- 
ing very nervous, I wasn't able to open it fast enough and at that time 
he shot at me and which it landed in the file cabinet right next to me. 

Q. You mean a shot was fired? A. Yes, sir. 

Q. Did you turn around at any time when the shot was fired? 

A. I didn't dare turn around, sir. 

@. At the time the shot was fired, did you know who it was that 
was with you in that basement room? A. Well, Idid not know, I did 
not turn around to see who shot at me, but I know that Wonzell had had 
hold of me when I went into the office and that is the only way I would 
know, as far as I know. 

Q. All right. Now, you are telling us you didn't turn around when 
the shot was fired? A. No, sir. 

Q. Did you make another attempt to open the safe? A. Isure 
did and very shortly it was opened. 

Q. What happened at that point? A. Well, at that time, I started 
to get up and he told me, pushed me to the side and told me to get down 
on my hands and knees and face toward the wall. 

Q. You mean someone told you to do that? A, Yes, someone. 


Q. Did you follow those instructions? A. I sure did. 


Q. You still didn't know at this point who was with you, did you? 
A. No, I didn't. 


Q. All right. Was there any money in the safe at that point? 
A. Yes, sir. 

Q. How much money? A. I believe it was six hundred seventy- 
some dollars, the exact figure I don't know to the penny. I could get it, 
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I don't have the information right here with me. 

Q. You think it was approximately $670.00? A. Yes, sir. 

Q. Whose money was this? A. This was the Hot Shoppes’ money. 

Q. Was there any other property taken at this time? A. Yes, 
sir. There was a bank bag which is a zipper -- a brown leather bag which 
is a zipper type and which has a lock on it and the bank is the only one 
who has the key for it. 

Q. Do you know what the value of the bag is? A. I believea 
dollar. 

Q. Did you see, actually see anyone remove the money and the bag 
from this safe? A. Did I see what person was doing it? 

Q. Yes, sir. A. I didn't see which one was doing it, no, sir. 

Q. You knew that the money was in there? A. I saw the money 
in there when I opened the safe. 

Q. All right. Now, what happened immediately after the money 
and the bag were taken from the safe? A. Well, I was instructed, of 
course, to lay down on my hands and knees on the floor and, being very 

nervous, I didn't move at all and I heard no noise, I mean, he had 
dropped some money and didn't pick that up -- after I heard no noise for 
a few minutes, I don't know exactly how long, I know it wasn't very long 
at all, maybe two minutes at the most, I then turned my head to see if 
there was anyone around there, at which time there was no one around. 

Q. What did you do then? A. Thenl proceeded to get up and 
walk over to the stairway. 

THE COURT: Walk over to where? 

THE WITNESS: To the stairway which goes upstairs and I glanced 
around, because there was a cover over the stairway, I stuck my head 
around the corner to see upstairs and at that time I saw four feet, which 
I spoke and asked if everything is all right and then they started to move 
downstairs and I later, shortly, found out it was James McCrae and Willie 
Benson. 

Q. Did you notice anything unusual about James McCrae and Willie 


Benson when they came down? A. Yes,I1 did, there was blood coming 
down both of their heads. 
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Q. You tell us the shot was fired while you were down there. 
Where did the shot go? A. Went into the file cabinet. 

Q. Did you see the bullet hole? A. Yes, I did. 

Q. Did you go upstairs? A. No, when I found out that every- 
thing was -- that they were all right, I immediately went to the phone 
which was in the office in the basement and called the Hot Shoppe oper- 
ator and asked her to call the police for me, that I had been held up. 

MR. HANTMAN: That is all the questions I have, Your Honor. 


CROSS EXAMINATION 
BY MR, DOOLEY: 

Q. Mr. McCrae, it was 2:15 in the morning when you were sitting 
in the Hot Shoppe at the counter counting the cash receipts? A. Thad 
finished counting the cash receipts, I was working on the cash report, 
sir. I had the cash receipts with some paper on top of them and in bags, 
there was two bags there. | 

* * * * * 

Q. And the restaurant had closed for business for the day? 
A. Yes, sir. 

Q. Were the lights on or were they out? A. They were on. 

Q. Allofthem? A. Allon the inside. yes, sir. 

Q. From the time you got into the office downstairs where you 
told us there was a safe which you opened, you didn't know by visual 


inspection who was with you, did you? A. WhenJI got down in the safe, 
by the safe? 
Q. Yes. A. Well, when I was pushed from the door to the safe, 


I know at that time it was the gentleman in the trench coat. 

Q. But after that, you don't know who was there? A. Ido not 
know, no. 

Q. Have you ever seen these two men here, two defendants in this 
case, prior to today? A. Yes, sir. 

Q. If so, tell us when and how many times. A. Well, I saw the 
gentleman in the light trench coat on May 10 at 2:15 a.m. in the morning. 
As far as the other gentleman, I did not see him. 3 
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Q. When else did you see Wonzell Cooper, the man in the light 
coat? <A. At the lineup in the precinct. 

Q. What precinct? A. Police Headquarters over here by the 
robbery squad in the District. 

Q. When did you see them there, what date? <A. I don't know 
the date, sir. 

Q. What was the occasion for your going down to the police head- 
quarters or precinct or wherever it was you went? A. To see ifl 
could identify anybody that was concerned with the holdup. 

Q. How did you come to go down there? A. I rode in my car 
and rode down there. I had a phone call telling me to come down and 
check the lineup, that they had some men that they believed may have 
had something to do with the robbery, they didn't know, they wanted me 
to come down for identification. 

Q. When was that? A. I don't know the date. 

Q. Well in the number of days after the holdup? A. I believe 
it was within a two week period, I may be mistaken. 

Q. Who telephoned you and told you to come down? 

* * * * * 

THE WITNESS: Detective Sergeant Dolinger, I believe. 

BY MR. DOOLEY: 
* * * * * 

Q. What didhe say? A. He asked me if I would come down to 
look at the lineup, that he had some prisoners that he believed had some- 

thing to do with the robbery and he wanted me for identification 
purposes. 

Q. What happened when you got there, what did the police say to 
you, precisely? A. The only thing that they said to me, that they had 
some men here for a lineup and they would like me to go in and see if I 
would know anybody in the lineup. 

Q. Is that all that was said? A. That is all they asked me to 


do and, of course, when I was in the lineup, they asked me if I recog- 


nized any of them and at this time, I did. 
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Q. Have you talked with anybody about this case at any time since 
then and with whom? A. About the case, I have not talked to anybody 
other than the statements which I have made which I gave to the police 
officer. 

Q. Well, to what police officer? A. I believe it was Detective 
Sergeant Blancato and Detective Sergeant Dolinger that I gave statements 
to. 


®. Of course, I suppose you have talked with Mr. Hantman about 


it, have you not? A. Oh, yes. 
Q. Thatis, the prosecutor? A. Yes. 
Q. Have you ever talked with Mr. O'Rourke about this matter? 
A. No, I did receive a phone call asking for a meeting, he asked if I 
would -- 
MR. HANTMAN: I object to this line of inquiry, it is outside the 
scope of the direct and it is immaterial and irrelevant. | 
THE COURT: The objection is sustained. : 
MR, DOOLEY: May I have that question read back, Your Honor? 
{THE COURT: You know what the question was, don't you? 
MR. DOOLEY: I wanted to see precisely what it was, if I may 
THE COURT: Read the question. : 
\rhe question was read by the reporter as follows:) 
"Question. Have you ever talked to Mr. O'Rourke about this 
matter?" } 
MR. DOOLEY: And read the answer, please. 
MR. HANTMAN: I object, Your Honor, please. 
THE COURT: An objection was made to that and was sustained, 
BY MR, DOOLEY: : 
Q. Do you recognize this photograph? 
* * * * * 
THE CLERK: Defendants’ Exhibit Number 1, a photograph, 
marked for identification. 


(Photograph was es Defendants‘ 
Exhibit No. 1 for identification.) 


* * * * terre 


THE WITNESS: I do not recognize this picture. 
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MR. DOOLEY: I have no further questions. 

* * * * 
FURTHER CROSS EXAMINATION 
BY MR. O'ROURKE: 

Q. Mr. Babcock, from the time that you were first approached 
by these two men who walked in, that is to say, by your employee -- 
did you say itwas Mr. Benson? A, Yes. 

Q. His appearance before you was the first indication you had 
that something irregular was taking place, is that correct? You were 
in the process, this was your first realization you were being held up? 
A. When I was working on the cash report, I knew Willie went out to 
get me the trash and when they walked out, they had made no noise and 
of course when the gentleman there in the light trench coat said, "Get 
up, this is a holdup,"" then I looked up and of course I saw the two guns 
and I saw Willie and the gentleman there. 

* * *x * * 

MR, O'ROURKE: Very well. Does Your Honor want part of that 
answer repeated, if you lost it? 

THE COURT: Yes. 

THE WITNESS: Well, when I realized, I was working on the cash 
report and they, of course, approached, were not making very much 
noise and when 'the gentleman said, "Get up, this is a holdup," naturally, 
I looked up real quick and I saw the two guns and I saw Willie Benson 
and I saw the gentleman in the light trench coat. 

BY MR, O'ROURKE: 
* * sd 1 * 

Q. Very well. Then you arose, is that correct, you followed the 
instructions you were given to getup? A. Yes, sir. 


Q. Where did you move then? <A. We went down the aisle-way 


and around the other side, corner of the counter. 

Q. How far is that distance, would you say, how many steps? 
A. Approximately twelve feet to the one corner of the counter, which 
at that time is when I made a left hand turn to go up the other aisle and 
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we went approximately ten feet up that aisle to the booth. 

Q. Isee. So let me see if I can summarize this and you correct 
me if it is wrong, you heard the voice, you looked up, you then arose and 
you walked, you took these twelve steps, or so, is that correct? A. Be- 
fore turning. | 

Q. Yes, before you turned the corner, right. Now, when you were 
taking these steps toward the corner after you arose from the booth, 
were you ahead of the gentleman who was steering Mr. Benson or were 
you beside him or were you behind him? A. Iwas in front of Mr. 
Benson. ; 

Q. And so it was a parade with you in the number one position and 
then . Benson and then this man who walked in with Mr. Benson? 

‘A. Yes, sir. : 

Q. When you got to the end of it or when you stowed walking, was 
it at this point that you were shoved to the floor, you were ordered to lie 
down? A. No, sir. I made the twelve steps, approximately tweive 
steps, and then that is when I turned the corner and went approximately 
ten more feet. | 


lo. Still in the number one position in this sequence of people? 


A. Yes, sir. 

'@. What happened then? A, We were asked to sit down by the 
booth there. , 

Q. Yes? A. I did and then Willie Benson sat down also. 

Q. Where was the number three man who was steering you in that 
direcyion, where was he when you sat down? A. He was in front of 
me aid then Mr. Benson. 3 

Q. Facing you? A. Yes. 

Q. Then what happened next? Pardon me, go ahead, answer the 
question. A. Well, within a few seconds, five or ten seconds, we were 
asked to get down on the floor and at that time, I started to get down on 
the floor when I was helped to get down to the floor, pushed down to the 

floor a little quicker. 

2. You were there with your face into the floor, face down into 
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the rug? A. Face into the floor, yes, sir. 

Q. Now, at any time when you were face down in the rug, did you 
raise your head to look around? A. Well, I mean I had my face down, 
put I could still see the defendant's feet. 

Q. Yes, you could see the feet of the man who had come in there 


with guns, but you at no time raised your head, say, a 90 degree angle 


from the floor and looked around, or at any angle from the floor and 


looked around? A. No, I didn't see no farther up than his knees. 

Q. Yes, Isee. Now, at this point, your next physical move was 
when you either, you arose or you were lifted from the floor, somebody 
grabbed you by the belt, I think you said, don't let me suggest the answer? 
A. At that time, I was searched for a weapon and also my wallet was 
taken at that time. 

Q. Yes, but the next voluntary or the next movement that you made, 
moved an arm or leg, was to arise from the floor, is that correct, where 
you were lifted from the floor by the back? A. Iwas told to get up and 
then at that time is when he picked me up by the belt and told me that I 
was the one that they wanted, that I knew where they wanted to take me. 

Q. And this man grabbed you from behind, his hand enclosing your 
belt at the rear? 

MR. HANTMAN: I object to the reference to "this man". I think 
the record should reflect, if counsel is going to refer to him, that we are 
talking about the defendant Wonzell Cooper and he should so be referred 
to. It would be very confusing in the record to have counsel refer to the 
defendant as the number three man or "this man." 

MR. O'ROURKE: It may be very confusing, but that is what Iam 
trying to establish. 

THE COURT: This witness hasn't established him as “this man," 
you are using that expression. 

\ Who is it that you identify as "this man"? 
| THE WITNESS: Wonzell Cooper, right. 

THE COURT: Now, proceed. 
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MR. O'ROURKE: Yes, but I am obviously secking to determine 
how much observation he had. 

THE COURT: That is quite all right for you to oaieonine that, 
but the point was, when somebody is reading the record, if one does, 
why, just to say "this man," it is not apparent who "this man" is. 

MR, O'ROURKE: Very well, Your Honor, I will refrain from that 
reference, 

BY MR. O'ROURKE: 

Q. You were then steered or led downstairs, Mr. Babcock, in 

other words, were you being pushed from behind or being led from 
ahead? A. Iwas being pushed from behind and also directed on what 
way to go. | 

Q. Yes,Isee. A. I did not have to go on my Se accord, I was 
shown how to go down. 

Q. When you arrived in the office downstairs, did you face the wall 
immediately, were you instructed to face the wall? A. No, sir. He 
still had me by my belt and at that time, he pushed me toward the safe 
and asked me -- Told me to open the safe. 

Q Very well. Now, from the time that you went to the safe and 
began to open it, until the time that you were left alone in the room, at 
any tinke did you turn around away from the safe? A. No, sir, other 
than when I had the combination, finally had it done, I moved away from 
the safe to the other corner, where I was told to get down on my hands 
and knees. If you mean did I look up and look at the person, no, I did not. 

* * * * * 

@. Then, if I understand what you are saying, correctly, you saw 
this man when you first looked up, when he said, "Get up, this is a hold- 
up,"’ you looked up and then stepped in front of him and walked away with 
your back toward him? A. Yes, sir. 

@. You were brought around the corner and told to sit down and 
you said that you were sitting down there facing him for about five or 


ten seconds and then you were moved again and put on the floor? 


A. Yes, sir. 
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Q. That was the last time you saw the face of the man that you 
have identified here in court, that was the last time you saw his face 
that evening? A. Well, when I was getting up by the belt buckle, yes, 
I could see then, I mean I could see where he was standing and where 


he was moving and I know that it was that same person, there Was no 


other person. 

Q. I am not questioning that at all, Mr. Babcock. Iam saying 
that was the last time you actually saw this man's face, you were aware 
of his movement, but when you speak of the belt buckle, he leaned over 
and lifted you to your feet and said, "Get up, you are the one we want." 

THE COURT: I think it would be simpler if you asked the witness 
when was the last time he saw the man's face. 

BY MR. O'ROURKE: 

Q. Very well, when was the last time you saw that man's face, 
when you were seated facing him in the booth? 

MR. HANTMAN: I object to counsel testifying. If he wants to 
testify, let him be a witness. 

MR. O'ROURKE: He is your witness, Mr. Hantman, he is not mine. 

THE COURT: Just tell him when and where was the last time, on 
that particular day at 2:15 in the morning or approximately, that you saw 
this defendant. 

THE WITNESS: Well, the last time I saw his face was on the way 
down to the floor. 

THE COURT: Down to what? 

THE WITNESS: Down to the floor from the booth. I was sitting in 
the booth and I was told to get down to the floor and that time is the last 
time I saw his face, on the way down to getting on the floor. 

THE COURT: Where was that? 

THE WITNESS: From the booth in the dining room. 

BY MR. O'ROURKE: 
Q. Was this or was it not before you were lead downstairs? 
A. Just before I was led downstairs. 
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Q. Very well. You estimated five seconds facing him in the booth, 


is that correct, five or six seconds? A. Five or ten, approximately. 

Q. How many seconds would you say elapsed between the time you 
were ‘old to "get up, this is a holdup," you looked up and then arose? 
How long would you estimate it took you to do that? A. Well, when I 
was sitting at the counter, you mean? | 

Q@. When they first came in and you were working over the cash 
receipts and you heard the man that you identified here speak to you, you 
looked up, got up and followed his instructions, how long would you say 
that took? A. Well, I looked up and I didn’t believe it, because it never 
happened before, but approximately five seconds, I guess, or ten seconds. 

* * 2 * : * 


MR, O'ROURKE: I am finished with this witness, Your Honor. 


REDIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. Mr. Babcock, what color was this bag that was taken by the in- 
dividual who took the money that belonged to the Hot Shoppe ? <A. The 
bag which was in the safe? | 

Q. No, the bag in which the money was put into. A. The white 
bag which was laying by the safe. : 

Q. In connection with the lineup, how many men were in this line- 
up? A. If Iam not mistaken, it was nine or ten men in the lineup. 

MR. HANTMAN: Thank you. No further questions. 


RECROSS EXAMINATION 
BY MR. O'ROURKE: 

Q. One last question, what was the weather that evening, do you 
recall? A. It was not raining and it was a comfortable night, it was 
not very hot, it was comfortable. 

MR. O'ROURKE; Thank you. No more questions. 


(Witness excused.) 
* * 
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WILLIE BENSON 
called as a witness by the government, being first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. Give us your fullname, please. A. Willie James Benson. 

Q. And your address, please. A. 55 R, Northeast. 

Q. Mr. Benson, directing your attention to the early hours of 
May 10, 1962, about 2:15 a.m., you recall where you were on that date 
at or about that time? A. I was working at the Hot Shoppe, Fourth 
and Florida Avenue, Northeast. 

Q. Here in the District of Columbia? A. That is right. 

Q. What particular position did you have at the Hot Shoppe ? 

A. Well,'I did most everything there, you know, bus dishes, run 
dishes through the machine, bus tables down, most anything, you know. 

Q. Allright. About 2:15 that morning, Mr. Benson, this was early 
Thursday morning, May 10, do you recall where you were, approximately, 
this night? A. Well, I had swept the floor up and was taking the trash 
out to the trash bin. 

Q. Do you know the defendant Wonzell Cooper, who is now talking 
to counsel, did you know him? A. Yes. 

Q. Do you know the defendant Vernon Cooper, the man sitting with 
his hands up to his chin? A. Yes. 

Q. When and where did you first see either or both these men? 

A. Well, I saw both of them, but I saw Vernon first on the lot. 

Q. You saw Vernon first? A. Yes. 

Q. Tell us how you came to see Vernon Cooper? A. Well, I was 
taking the trash out and by the time I got half way to the trash bin, I 
looked over my shoulder and I saw this man walking behind me and by 
the time I dumped the trash, that give him time enough to catch up with 

me and when I turned around, he had a wide hat on and he had it 


pulled over his face and he had his arm over his face and he had the gun 


underneath his arm. 
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@. How many guns was he holding? A. One. © 

Q. Did he say anything to you or did you say anything to him at 
this point? A. No, he kind of frightened me, so I ae say anything 
to him and he didn't say anything to me. 

Q. What did you do when you saw him standing there with the gun? 
A. Weil, I backed away; as a matter of fact, I ran back. 

Q. When you ran backwards, what did Vernon Cooper do? 
A. Well, he followed me. 

Q. With the gundrawn? A. That is right. 

Q. Where did you run? A. Backwards down towards Florida 


Avenue. 


Q. How far did you get? A. Oh, I would say fifty feet, approxi- 


mately. 

@. What stopped you? A. Wonzell. 

Q. Wonzell Cooper? A. That is right. 

Q. Where did you see him? A. Well, when he stopped me with 
the two guns, that is when. | 

Q. He had two guns drawn? A. That is right. 

Q. Did he say anything to you? A. Well, he said, "Get inside.” 

Q. Inside where? A. Inside the building, Hot Shoppe. 

@. Did he say anything to you at that time that you recall? 

A. Well, he said, "Get inside or I'l shoot." So I went on inside. 

Q. When you went into the Hot Shoppe, where were the defendants 
Wonzell Cooper and Vernon Cooper? A. Wonzell at that time, he held 
the guns on me, the two guns on me and he forced me inside and Vernon 
followed him inside. | 

Q. When you got inside the Hot Shoppe, did you see Mr. Babcock? 
A. Yes. 

. Where was he? A. He was sitting on the counter. 
. Was there anyone else working in the Hot Shoppe at this time? 


. Who was that? <A. McCrae. 
. James McCrae? A. That is right, and Thomas Brown and 
Mr. Babcock. 


48 


Q. Allright. What happened after you entered the Hot Shoppe, 
were Wonzell Cooper and Vernon Cooper following you? A. Well, by 
the time -- He followed me in the Hot Shoppe where Mr. Babcock was 
sitting on the counter, he pushed me by Mr. Babcock and put the gun on 
Mr. Babcock. 

Q. You say "he", who are you talking about? <A. Vernon -- 
Wonzell, yes, Wonzell. 

Q. Wonzell Cooper, all right. Now, you say he put the gun on Mr. 
Babcock? A, That is right. 

Q. Did he say anything to Mr. Babcock in your presence? 

A. Well, he said -- 

Q. Did he ask him to do anything at that time? A. He said, 
"It is a holdup, get up.” 

Q. Did Mr. Babcock do that? A. Yes. 

Q. Then what happened? A. Well, at first he told me to sit in 
the booth and then he ordered Mr. Babcock to sit in the booth beside me. 

Q. Who said that? A. Wonzell. 

Q. Wonzell Cooper? A. That is right. 

Q. Where was Vernon Cooper at this point? A. Well, Vernon, 
well, see, I -- Vernon, he -- when Wonzell came in the right way, he 
swung to the left around behind the counter. 

Q. They each had their guns drawn? A. Well, I couldn't see 


Vernon with his gun after we got inside, because I was watching Won- 


zell with the two guns, I couldn’t, you know, so I imagine he still had 
the gun, because I couldn't see that. 

Q. Allright. Then when Wonzell Cooper told you and Mr. Bab- 
cock to take a seat in the booth, did you do that? 

MR. DOOLEY: The Court please, I object, Your Honor. Mr. 
Hantman has been leading this witness considerably for the last five 
minutes. I would ask the Court to admonish him not to lead the witness. 

THE COURT: Very well, make your questions not leading. 


BY MR. HANTMAN: 

Q. Now, did you see Vernon Cooper after you sat: down in the 
booth? A. No. 

Q. Allright. What happened after that? A. Well, we sat down 
in the booth and a few seconds later, he ordered us to lie on the floor. 

Q. You are saying "he" again, who is that? A. Wonzell. 

Q. All right. Now, did you lie down onthe floor? A. Yes. 

Q. Did Mr. Babcock get down on the floor? A. Yes, that is 
right. 

Q. Then what happened? A. He ordered us to lie on the floor 
and then he told us to crawl, he directed us the way to crawl at and that 
way was to the stair steps to the basement. 


Q. Before you got to the steps, sir, were either you or Mr. Bab- 
cock searched? A. Yes. 

@. Who was that? A. Mr. Babcock. 

Q. Did you see-who searched him? A. .Yes, Wonzell. 


Q. Wonzell? A. Yes. 

Q. Did you see him take anything from Mr. Babcock's person? 

A. No, I didn't see him, but I saw him going through him, you know, 
patting him down and everything. 

@. You said something about crawling to the stairs. Were you 
then told to crawl to the stair? A. Thatis right. We was directed 
to crawl to the stairs, like he knowed where the stair steps was and 
everything, so he was directing us where to crawl at. : 

Q. When you got to the stairs, what happened? A. Well, he 
snatched Mr. Babcock up, I say, he, Wonzell, he got him by the belt and 
took him downstairs and Vernon followed McCrae and myself downstairs. 

Q. You mean Mr. Babcock went down with Wonzell and you and 
James McCrae went down with Vernon Cooper? A. That is right. 

Q. Did Vernon Cooper have his gun drawn then? A. Yes. 

Q. What happened when the three of you got downstairs with the 
two defendants? <A. Well, Wonzell, after we got downstairs, he march- 
ed Mr. Babcock directly to the little safe, we have a little small safe 
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room and Vernon then switched off on Mr, Babcock and Wonzell brought 
McCrae and myself back upstairs. 

Q. When you say Vernon switched off on Mr. Babcock, what do 
you mean? A. Wonzell took him downstairs, when he pushed him 
into the safe room, Mr. Babcock, he didn't turn around and Wonzell -- 
Vernon went in the safe room and Wonzell backed off and took myself 

and McCrae back upstairs. 

THE COURT: Who took you back upstairs? 

THE WITNESS: Wonzell. 

BY MR. HANTMAN: 

Q. Wonzell Cooper took you and Mr. James McCrae back upstairs? 
A. That is right. 

Q. That left Vernon Cooper and Babcock down below by the safe, 
is that right? A. That is right. 

Q. Where did Wonzell Cooper take you and Mr. McCrae when he 
took you back upstairs? A. He took us upstairs to the top of the steps 
and made us both lie down. 

* ae * * * 

Q. And then what did Wonzell Cooper do? A. Well, he stood 
over us with the two guns and -- 

Q. All right. Now, did you hear anything unusual while you were 
lying face down with Wonzell Cooper with his two guns drawn over you? 
A. No. -- well, yes, I did. 

Q. What'was that? <A. Well, I heard a shot. 


Q. Where did the shot come from? A. Well, it came from down- 


stairs. 

Q. All right. How long after the -- strike that, please. 

What happened after the shot was fired? <A. Well, after the shot 
was fired, we were still lying on the floor face down and after the shot, 
a few seconds later, I heard Vernon come running upstairs, I could hear 
his feet hitting the steps coming upstairs. 

Q. Let me ask you, just before you and Wonzell Cooper and James 
McCrae came back upstairs, was there anyone else downstairs besides 
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Mr. Babcock and the defendant Vernon Cooper? A. I didn't hear you, 
say that again. | 

Q. Just before you returned upstairs, when you were asked to lie 
down by the defendant Wonzell Cooper, was their anyone else downstairs 
in the basement where the safe is, other than Mr. Babcock and Vernon 
Cooper? A. No, I didn't see anyone but just those two. 

Q. Allright. Now, you say you heard Vernon Cooper coming run- 
ning upstairs? A. That is right. 

Q. What happened after that? A. Well, we were still lying down 
on the floor after hearing the noise come running upstairs and a few sec- 
onds later, we got banged on the head with the gun. 

Q. Who banged you on the head with the gun? 

* * * * * 

THE WITNESS: Okay. Well, I don't know which one hit me, but 

it was one of the two. 
BY MR, HANTMAN: 

Q. You mean Vernonor-- A. Vernon or Wonzell. 

@. You say "we were hit," who else was hit? A. McCrae. 

Q. Where were you hit with the gun? A. In the head, back of 
the head. 

Q. Did you bleed? A. Yes. 

Q. Did you see McCrae bleed from the head? A. Yes. 

Q@. Did either Wonzell or Vernon Cooper say anything after you 
were struck with the guns in your respective heads? A. I didn't hear 
anything. 

Q. What did Wonzelland Vernon Cooper do after you were struck? 
A. They ran. 

Q. What did you do after you heard the defendants run out? 

A. Well, we lied there because we was -- actually, I was, I don't know 
know hov,y McCrae was, but I was afraid to get up because I didn't know 
whether they was still holding the guns on us or not, so we lied there. 


* * * * : * 


Q@. How long do you recollect that you lay on the carpeting? 
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A. I would say,:I'd say three to five minutes, I would say, 

Q. Then what did youdo? A. Well, actually because -- actually, 
I hunched McCrae in the side to see whether he is dead or what, because 
I didn't know, you see, and when I hunched him in the side, he hunched 
me back to stay down, see. So we lied there for a little while longer, 
then we got up and went downstairs. 

Q. When you went downstairs, did you notice anything unusual? 
Did you see anything unusual when you went downstairs? A. Well, 
no, I didn't see anything -- yes, I did. 

Q. What was that? A. I saw a bullet lying on the floor in the 
safe room. 

Q. Did you see a file cabinet there? A. Yes. 

Q. Was there ahole -- A. Yes, there was a hole in the file 
cabinet. too. 

Q. Did you see the safe? A. Yes, I seen the safe. 

Q. Was it open or closed? A. I can't recall whether it was open 
or not because we was bleeding and I was trying to get a towel, trying to 
get the blood off me. 

Q. Did you go to the hospital that night? A. Yes. 

Q. Were you treated for the injury? A. Yes. 

Q. What kind of treatment did you get? 

MR. O'ROURKE: Your Honor, there has been mention here by the 
government a moment ago, sometime ago, there was a third party in- 
volved in this alleged robbery and this witness has testified thus far that 
he is not sure who struck him. Now, we are into questions of his treat- 

ment at the hospital and whether he bled and so forth and so on, 
and yet there is no direct causative proof that has been offered to con- 


nect his injuries with these defendants, so I would, therefore, suggest 


insofar as they are concerned, absent the lack of positive proof offered 
from this witness, that this testimony is nothing less than inflammatory. 
* * * * ae 
THE COURT: I may be in error, but I understood the witness to 
say that one or the other of them did it, that he didn’t know which one 
did it. 
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MR. O'ROURKE: Yes, Your Honor, and he started to say "he 
thought" and at that point, I objected, but there has been offered here 
by the government a reference to the fact that there was a third man 
in the Hot Shoppe in company with the two who robbed it, that we al- 
ready have testimony of. If I could approach the Bench -- 
THE COURT: Well, I don't think so at this time.’ We are going 
to take a recess of five minutes. | 
2K * 
BY MR. HANTMAN: 
Q. Mr. Benson, when the court recessed, I was asking you about 
what kind of treatment you got when you went to the hospital? 
THE COURT: The objection is sustained to that inquiry. 
BY MR. HANTMAN: 
Q. When Mr. Babcock came upstairs after the two defendants left 
the rlace, what did he do? A. Well, he didn't come upstairs, he came 


to the top of the steps. 


Q. Yes, then what happened? A. He asked us was we hurt. And 


he was all frightened, I was trying to tell him, you know, to get an ambu- 

lance over here to take us to the hospital and call the policeman. 
He was so frightened, you know, he couldn't do nothing, so he finally, 
you know, called the policeman. 

Q. How long after he called the police did the police arrive on the 
scene? A. I'd say approximately about ten minutes, I would say. 

Q. When the police came, did you talk with them? <A. Well -- 

MR. DOOLEY: I object to this, what possible relevance could this 
have? 

THE COURT: The objection is overruled. 

BY MR, HANTMAN: 

Q. Did you talk with the police? 

THE COURT: Just answer yes or no. 

THE WITNESS: Yes. 
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BY MR. HANTMAN: 
Q. And did you at that time give the police a description of these 
defendants? A. Yes. 
MR. HANTMAN: That is all, Your Honor. 


CROSS EXAMINATION 
BY MR. O'ROURKE: 

Q. When you say that you gave a description of these defendants 
to the police, do I understand you to mean that you gave the description 

to the police of men you knew as Vernon and Wonzell Cooper or 
as the men who had robbed the shop, unknown to you? A, The men 
who robbed the shop. 

Q. You didn't know them at that time as Vernon and Wonzell Coop- 
er, did you? A. No. 

Q. Very well. Mr. Benson, with reference to this hat that was be- 
ing worn by the’! man you saw in the parking lot -- pardon me, I will cor- 
rect that, by the trash barrel, how big do you mean, illustrate, was ita 
sombrero like cowboys wear or was ita broad-brimmed snap brim hat, 
or how large was it and what did it look like? <A. It was a wide-brim- 
med hat, it wasn't no cowboy hat, nothing like that, it was a wide-brim- 
med hat. 

Q. Anordinary man‘s hat with a wide brim? A. It wasn't ordi- 
nary, you know, these wide hats, big wide-brimmed hats. 

Q. How was it positioned on his head? A. It seemed to me he 
had it pulled as far as it would go and the rim turned down. 

Q. How far was as far as it would go, across his nose or down 
under hiseyesor-- A. I would say across the ridge of his eyes and 
he had his arm up over the rest of his face, just about covered his whole 
face up. 

Q. I see. You then turned around -- Let me ask you one question 


in that direction, how long did you face this man who was standing with 


his hat down and his armup? A. Well, at the time that he approached 
me that way and say give me time enough to run about, say fifty feet back- 
wards, I was still seeing him. 
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Q. You backed away from him for a distance of ftty feet, is that 
what you say? A. Something like that, yes. 

d. And all this time he had his hat down? =A. Well, he dropped 
his hand a little bit but he still had the hat still, you know -- 

@. I see. This was outside the Hot Shoppe, was it not? A. Yes. 

Q. How long was this after the Hot Shoppe had closed, how long 
after the doors been locked to keep customers out? A. Well, I think 
the shop closes at 1:00, I think, yes, 1:00. | 

Q. And this was when? What time would you say ‘this was? 

A. 2:15. 

THE COURT: After the doors were locked for customers, how 
many dther doors were there that somebody could come in, if any? 

THE WITNESS: Two. 

BY MR. O'ROURKE: 

Q. One of these two doors was the door you hadi come through and 
that you went back in, when they led you inside? A. That is right. 

Q. Very well. What time do the lights go off outside by the trash 
barrel? A. Well, they cut the outside lights off, all the outside lights 
was off, I don't know what time they cut them off, but after 1:00 o’clock. 

q: Had they been cut off at the time you went to the trash barrel? 
A. Yes. 


&. What source of light was there by the trash barrel for you to 


see as you were working? A. Well, the street lights is not -- I mean 
the ee is not too far, you get lights from the streee there and it wasn't 
real dark and it wasn't real light. 

9. Could you read a newspaper by that light? A. No. 

Q. The headlines? A. Maybe you could see big lines. 

Q. Maybe you could see big headlines. How long were you standing 
in front of this man before you backed fifty feet away from him? A. As 
soon as I seen the gun. | 

Q. One second, three, how many, just take a OS? A. It is not 
a secgnd, as soon as I turned around, my eyes flashed | on the gun, that is 
the time I backed up, it wasn't a second. 
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Q. Your reaction was immediate, is that what you are saying? 
A. That is right. 

Q. Then you were brought back inside and the man you had seen, 
the man you have identified here, was behind you marching you into the 
shop, is that correct? A. That is right, 

Q. Where was he standing in relation to you, when you stopped 
at the seat where Mr. Babcock was checking his cash sheet, where was 
this robber that you -- the man you identified here, where was he stand- 
ing, was he behind you, to your side, in front of you? <A. Well, at 
that time he was, say he was behind me. 

Q. He was behind you? A. Uh-huh, 

Q. Then he said -- or did he then say to Babcock something like, 
"Get up, this is a holdup"? A. Yes. 

Q. And Mr. Babcock rose and Mr. Babcock and you and this per- 
son you have identified here today led you down and around the corner. 

A. Yes, first we sit in the booth and then made us lie on the floor 
from the booth and then he directs us to crawl on the floor to the stair 
steps. 

Q. I see, and then you were put down on the floor with your face 
into the carpet'on the floor? A. Wasn't no carpet, but we was put on 
the floor. 

Q. Allright, on the floor. You kept your face turned to the floor? 
A. You mean in the crawling? 

Q. No, you were -- well, do I understand you correctly that you 


were marched away from where Babcock was seated, Mr. Babcock sort 


of leading the parade and you next in line and the man behind you with 
the gun? A. Well, yes. 

Q. There were three of you, one, two, three in single file, right? 
A. Uh-huh. 

Q. You went down, say, ten or twelve feet to the corner, you 
turned the corner, well, tell me iflamarong? A. Well, yes, sir, 
approximately ten or twelve and we sit in a booth. 

Q. Yes, you sat down there? A. In the booth, yes. 
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Q. And where was this man then, when you sat in the booth? 
A. He was still behind us. : 

Q. He was still behind you? A. Yes. 

Ss Very well. How long did you sit in the booth? A. Say a few 
seconds. 

Q. What happened then? A. He ordered us to lie on the floor. 

Q. When you went down on the floor, were you lying on your back 
or on your stomach? A. On my stomach. 

Q. How long were you lying on your stomach? a Well, he or- 
dered us to lie down and a few seconds later, he ordered us, you know, 
directe& us where to craw] at. 

Q. At any time when you were lying down on your stomach on the 
floor, did you raise your head, did you lift your head off the floor? A.I 
was turning my head from side to side, but I didn't lift my head up and 


turn around. 


@. When you say you were turning your head from side to side, 


what do you mean, with your face on the floor, you were -- explain to us, 
could you show us? A. Iwas turning my head from side to side, you 
know, talking to him, trying to keep him from, you know, shooting me or 
hitting . or what, just like that (indicating), that is all, I was trying to 
talk to 

to make me say as least words as I could. . 

Q. Did he let you itft your head and look at him? A. Oh, yes, 


I seen hm. 


im, you know, and he wouldn't let me talk to him, he was trying 


Q. No, I mean when you were iying on the floor? A. Like I said, 
I had my head turned around, I was trying to talk to him 

Q. You had your head turned around, he was standing behind you? 
A. That is right. : 

Q. While you were onthe floor? A. Yes, well, I was up on my 
hands and knees. 

Q. Very well. Then he ordered you to crawl downstairs? A. That 
is right. | 

MR. O'ROURKE: All right. 
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FURTHER CROSS EXAMINATION 
BY MR. DOOLEY: 

Q. How long were you downstairs? A. I would say about ap- 
proximately a minute. 

Q. How long is the flight of stairs that you went down to get down- 
stairs? A. Well, let's see, about twelve or thirteen steps. 

Q. How far was the -- where did you go when you got down the 
bottom of the stairs? A. Well, we went downstairs, there is a cook 

table about the size of this table right here and a little aisle down 
beside the table and we went down the aisle and Vernon pushed us up on 
the other side of the table and that is when Vernon switched, that is when 
Wonzell -- let me see, that is when Wonzell switched off on us, and went 
over behind Mr. Babcock and the safe. 

Q. That is when you went back upstairs? A. That is when Won- 
zell took us back upstairs. 

Q. And you, and who was it? A. McCrae. 

Q. Were ahead of Wonzell all this time, weren't you? <A. Ahead 
of Wonzell, you mean going downstairs or coming upstairs? 

Q. Going downstairs. A. No, we was behind Wonzell going down- 
stairs because we was following, going downstairs, Wonzell and Babcock 


went downstairs and we was followed by Vernon going downstairs. 


@. And then coming back up? A. Wonzell brought us back up- 
stairs. 

Q. Where was he? A. Behind us. 

Q. Behind you? A. Yes. 

Q. When you got back upstairs, why, you laid down on the floor, 
is that it? A. That is right. 

Q. With your face down? A. Yes. 

Q. Have you made any prior identification of Wonzell Cooper? 
A. No. They asked me, when the policeman came there, they asked me 
a description of them and I did that and one of them I thought I might know, 
but I didn’t. 

Q. Whichone? A. That was Wonzell. 
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Q. Did you go down to the lineup? A. Yes. — 

@. Am Ito understand that you didn't identify either one of these 
men at the lineup? A. No, I identified both of them. 

Q. When? A. At the lineup. The day they had me down there, 


I don't know what day was the lineup. 

Q. How long after the incident? A. Huh? 

Q. How long after this incident at the Hot Shoppe, did you go down 
to the lineup? A. I don't know exactly, I guess around three weeks or 
more, three weeks, I would say, or less or more, I don't know. 

Q. Well -- I would say three weeks, I know at least three weeks. 


Q. Who went with you? A. I was by myself. 

Q. You didn't go with anybody else? A. No. 

Q. Was there anybody else from the Hot Shoppe there, when you 
looked at people in the lineup? A. No, no one was there, but I under- 
stood that they had been there and gone. 

Q. Thatday? <A. That day, I think. 

@. Who? A. I think Mr. Babcock had been there, he had been 
at the lineup before I did, he had seen them before I did. 

@. How many men were in the lineup at the time you made your 
identification? A. I would say about seven or eight, might have been 
more, might have been less. : 

@. Well, there might have been more, how many more might it 
have been? <A. Maybe ten, I don't know, the most I could say is ten. 

Q. And how many less might it have been? A. Five, I would 
say. 

Q. Did the police say anything to you at the time you appeared at 
the precinct for the lineup? A. I didn't appear at the precinct. 

Q. Where did you go? A. Third and Constitution, or Indiana 
Avenue, Third and Indiana Avenue. : : 

Q. Who was it that you talked tothere? A. Well, Detectives, 
they was, you know, they had the report to them and they led me to the 
lineups I don't know, their lineup -- 

‘HE COURT: Keep your voice up, please. 
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BY MR, DOOLEY: 
Q. Who was it that you talked to? A. I don't know the detective's 
name, but I know him if I see him. 
Q. What did he look like? A. One of them is this guy outside 
now, this big fellow. 
Q. What did he look like? 
MR. HANTMAN: For the record, the government is perfectly will- 
ing to stipulate that the individual the witness has reference to is Detec- 
tive Blancato of the Police Department Robbery Squad. 
THE COURT: Do you desire to accept the stipulation? 
MR. DOOLEY: Yes, Your Honor. 
THE COURT: Very well. 
67 MR. DOOLEY: I take it that stipulation extends to his having talked 
to Detective Blancato. 
MR. HANTMAN: I don't know. | 
BY MR, DOOLEY: = 
Q. Was it Detective Blancato that you talkedto? A. He was one | 
of them. | 
Q. The big fellow? A. Yes. 
Q. What did he say to you? A. Well, he tell me, he just told me 
that they are having a lineup and asked me to see was any of those guys 
that came in to rob the Hot Shoppe. I don't know the exact words he said 
to me and all that, he asked me, you know, he asked me to see if I could 
identify those guys. 
Q. Is that all he said? A. Yes. 
Q. He didn't tip you -- did he tip you that one man might be the 
man you were looking for? 
MR. HANTMAN: I object to this, I object to this strongly and ask 
that it be stricken unless counsel has positive proof to support the ques- 


tion he now puts to this witness. 

MR. DOOLEY: I merely asked the question. 

THE COURT: I will sustain the objection to the form of the ques- 
tion. He told you what he said this officer said to him and now you come 
back and said did he thus and so. 
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BY MR. DOOLEY: 

Q. Mr. Benson, let me show defendants' exhibit 1 for identifica- 
tion, do you recognize that photograph? A. Yes. 

Q. Who is it? A. That is William William. 

* * * * 
REDIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. When the defendant Vernon Cooper came up to you, did you see 
the scar on his face? A. Yes. : 

Q. When you got inside the premises of the Hot Shoppe, was he 
still wearing the hat, or did he remove it or what? A. He still had 
the hat on. 

Q. He still wore the hat inside? A. Uh-huh. 

Q. Could you see the scar on his face then? A. Yes. 

MR, HANTMAN: That is all. 

2 * * * 
RECROSS EXAMINATION 
BY MR. O'ROURKE: 

Q. Mr. Benson, when you say this man -- when you saw this man 
outside, which side of the face was the scar on? Now, don't look at the 
defendant, look at me. A. WhenI turned around, let me see, I can tell 
you the side it was on, it was on the left side. 

Q. All right. How much of this scar could you see on this man 
when he had his hat down and his hands over his face? A, Well, I 
could see just about all of it, because when he had his hands over his 
face, see, he had his left hand over his face, when he had it like this, 
and thi$ side the scar was on and that is why I seen all the scar. 

. * * * * * 

THE COURT: You are excused now. 


(Witness excused.) 
* * 
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MR. DOOLEY: May I offer a motion in the absence of the jury? 
THE COURT: Yes. 
* a * * * 
MR. DOOLEY: Mr. Benson's testimony, this last witness, the 
government went to great lengths to develop evidence dealing with an 
assault outside of the Hot Shoppe on the parking lot and then at greater 


length the government went to develop evidence tending to show a pis- 


tol whipping or an assault with a gun after the alleged holdup had been 
completed. That proof had only one purpose, as I see it, and that was 
to demonstrate or prove or establish crimes against the person of that 
witness, wholly unrelated, and I move for a mistrial. 

THE COURT: I will deny your motion and I don't think it was 
meant for that at all, but simply to show what the circumstances were. 


* * * 2 * 


[ Filed March 22, 1963] 


Washington, D.C. 
December 18, 1962 


* * * i oa 
THOMAS BROWN, Jr. 
having been called as a witness by the Government, and having been 


duly sworn, took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 
Q. Mr. Brown will you tell us your name please? A. Thomas 


Brown, Jr. 
* * * * 

Q. Where do youlive? A. 39 HStreet N.W. 

Q. Mr. Brown, directing your attention, Sir, to May 10th, 1962, 
in the early morning hours of Thursday morning, somewhere around 
2:15, do you recall where you were on that day at approximately that 
time? A. I was at the Hot Shop. 

* * * * * 

Q. Did anything unusual happen to you while you were employed 
there this particular night and the early morning? A.: Yes, sir. 

Q. Tell us what happened? A. I guess it was about 2:15 or 
2-30 when I was coming up stairs togoto clean the commissary pan. 

* x * * * 

Q. Then what happened? A. This man was standing there with 
a gun and he told me don't move. 

Q. Which man? A. The man over there on the en 

Q. What color jacket is he wearing? A. I don't remember what 
color. 

Q. What color jacket is he wearing now? A. I guess it is black. 

MR. HANTMAN: May the record show, Your Honor please, that 
the witness has identified the defendant, Vernon Cooper. 

HE COURT: Yes. : 
9. You say Vernon Cooper told you this is a holdup? A. No, he 
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didn't say it is a holdup. He told me don't interfere and he told 
me to get on the floor. 

Q. Was he carrying anything that you could see at the time? 
A. He was carrying a gun. 

Q. Did you say anything to him when he said, don't move? 
A. No, sir. 

Q. Did he ask you to do anything at that point? A. He just told 
me to get on the floor. That is all. 

Q. Do you mean right where you were? A. Yes, sir. 

Q. Now did you see anyone else there besides Vernon Cooper 
at that time? A. That is all I seen. 

Q. You promptly got down on the floor just where you were, is 
that it? A. Yes, sir. 

Q. What did Vernon Cooper do? A. I guess he was still behind 
me. 

Q. How long do you recall staying on the floor? A. Maybe five 


minutes; maybe ten minutes. 


Q. Could you see Mr. Babcock and Willie Benson and James 
McCrae from where you were? A. No,sir. 

Q@. Did you see where they went from the position you were lying 
in at that point? A. No, sir. 

Q. Did there come atime when you got up from where you were? 
A. First I yelled and asked Slim were they all right and they said 
they were downstairs. 

Q. Who is Slim? A. James McCrae. 

Q. They were downstairs? A. Yes, sir. 

Q. Is that where the safe is? A. Yes, sir. 

Q. And you got a response to your yell, did you? A. Yes, sir. 

Q. What did you do at that point? A. I went downstairs and 
that is where I saw Slim and the rest of them. 

Q. Was there anything unusual about Mr. Willie Benson and Mr. 
James McCrae that you saw when you went downstairs? A. Yes, they 
were both bleeding at the head. 
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Q. Both of them were bleeding at the head? A. Yes, sir. 
79 Q. Was there anyone else down there at that point? A. Mr. 
Babcock, he was down there. 
Q. Did you notice the safe at that point? A. I noticed the safe 
had been opened. 
Q. Did you hear a shot of any kind while you were upstairs? 
A. No, sir, I didn't hear any shot. | 
Q. How far were you away from this passage, or. whatever it is, 
that goes down to the basement? A. About six feet. 
Q. Did you see anyone come up from downstairs from where 
you were? A. No,sir. : 
Q. Could you see the exit from downstairs from where you were 
lying? A. No, sir. 
Q. You couldn't see it at all? A. No, sir. 
Q. Did you see the defendant, Vernon Cooper leave after he had 
you on the ground? A. No, sir. 
Did you hear him leave? 

MR. DOOLEY: Your Honor please, I would object to that question. 
There is no way if the man is on the floor, there is no way he 
could pee anyone leave there if someone did leave and he heard them. 

( * * * * * 
THE COURT: I will sustain the objection to the question as put. 
You may ask if he heard anyone leave. 
Q. Did you hear anyone leave while you were on the ground? 
A. Well, I heard sounds they were running out. 
d. How long before you went downstairs did youd hear these sounds? 
A. ouldn't say. 
— HANTMAN: I have no further questions of this witness, 
Your Honor please. 
* x * * 
CROSS EXAMINATION 
BY MR. O'ROURKE: 


@. Mr. Brown, where were you when you first saw the man who 


was carrying the gun? 
* * 

A. Inthe dish room. 

Q. Where is that located in the Hot Shop? A. It was right as you 
pass the Cashier's booth. 

* * * * * 

THE WITNESS: It is an aisle. The Cashier's booth is on one 
side. The aisle isgort of like a “T'' like and then you come up into 
this dish room. 

Q. DoI understand correctly, is this dish room a part from the 
place where the customers eat? Is it in the back of the Hot Shop? 

A. Itis in the back. 

Q. Is there an entrance from the dish room out into the back lot 
behind the Shop? A. It is now, but it wasn't at that time. 

Q. Well, we are only interested in that evening, May 10th. Which 
way did this man come into this dish room where you were? A. Well, 
he had to come around the Cashier's booth. 

Q. How was -- did he have a hat on? A. I don't know. 

Q. You don't remember whether he had a hat on or not? And 

immediately when he came in behind you you went down on the 
floor? A. No, not immediately. 

Q. Did he take you elsewhere? What happened after he came in 
there --? A. I stood there for a few seconds and then he told me, 
don't move, because I was sort of jumping and he said get down on 
the floor and that is what I did. 

* * * * * 

Q. How long did it take for this to occur? Do you have any idea? 
A. No, I don't. 

Q. Just long enough for you to exchange the words that were 
exchanged? Just long enough for you to talk about those things? 

A. Will you repeat please? 


Q. Isaidihe came in there and spoke to you and you spoke to him 
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and tilen you got down on the floor? Is that right? A. No, I didn't 
speak to him. | 

Q. Well, what I am trying to determine Mr. Brown, is how long 
did this incident take place? How long after you saw him there be- 
fore you got down on the floor? How much time elapsed? How much 
time went by? A. I wouldn't know. I wasn't paying too much atten- 

83 tion at the time. 
Q. You were very nervous, were you? A. Yes, sir. 


Q. Very upset? A. Very. 
MR. O'ROURKE: Your Honor please, I have no more questions 


of this witness. 
MR. DOOLEY: I have no questions Your Honor. 
MR. HANTMAN: I have just one or two questions, Your Honor 
please. 
REDIRECT EXAMINATION 
n BY MR. HANTMAN: 
Q. When you looked at Vernon Cooper did you notice anything 
unusual about his face? A. He had pock marks on his forehead. 
Q. Which side of the face was the scar? A. The left, I think. 
MR. HANTMAN: I have no further questions, Your Honor. 
* * * * * 
f JAMES H, McCRAE 
having been called as a witness by the Government,and having been 
duly sworn, took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION | 
| BY MR. HANTMAN: : 
Q. Your name is James H. McCrae? A. That is right. 
* * * * * 
Q. Where do you live, Mr. McCrae? A. 5516 Sth Street, N.E. 
Q. Calling your attention to May 10th, 1962, at about 2:15 in the 
morning, do you know where you were on that date and at about that 
time, Sir? A. Yes, I was working at the Hot Shop located at 4th and 
Florida Avenue, N.E. 
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Q. That is here in the District of Columbia? A. Yes, sir. 

Q. What job did you have at the Hot Shop, sir? A. I was work- 
ing the service kitchen as a service cook. 

Q. Now, did anything unusual happen while you were employed 
there on that day at about that time? A. Yes, it did. Willie went 
out to empty the trash. 

Q. Who is Willie, Willie Benson, a prior witness? A. Yes, sir. 

Q. Allright. A. Willie went out to empty the trash and while 
he went out to empty the trash I was wiping down the counter. And 
so he came back -- and came back whoever it was saw him -- I didn't 
pay too much attention. Usually they go out and empty the trash and 
come back through the same door. This time he was emptying the 
trash and I didn't notice thedoor. This tall fellow over there was 

sitting by the table. I don't recall the name. 

Q. Which one is that you are referring to? A. The tall fellow 
with the scar on his face and also pock marks. 

MR, HANTMAN: May the record show the witness is referring 
to the defendant, Vernon Cooper? 

THE COURT: Yes. 

Q. Allright, you saw Vernon Cooper? A. Yes, he came around 
the edge of the counterwith a gun in his hand. And he said, all right 
get on, get on, get on, and get out. So Tommy Brown and all the boys 
started falling down like they were being shot or something. 

And it sort of shocked me. I stood up and watched him for a 
while. And he came around with the gun in my face, and he said, get 
down there. I said yes, sir. 

Q. Get down? A. I said, yes, sir. 

Q. He said get down? A. Yes, sir. 

Q. Was there anyone else there besides Vernon Cooper whom you 
saw? A. Yes, sir, the shorter fellow had two guns. 

Q. What article of clothing is he wearing right now. Which one 


do you have reference to? A. The boy sitting beside the tall boy. I 
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think his name is Vernon. I don't know. 

Q. What kind of a jacket is he wearing? A. A rather tan jacket 
with a brown collar. 

MR. HANTMAN: May the record show the witness is now refer- 
ring to Wonzell Cooper? 

THE COURT: Yes. 

@. Where did you see Wonzell Cooper? A. He ¢ came up behind 
me with the guns in his hand. 

Q. Did you say he had two guns? A. Yes, sir. 

Q. Did he say or do anything to you at that point? A. His brother 
told him to hold the gun over me while he went downstairs and he 
wasn't satisfied with that he wanted us to crawl down stairs. 

Q. Who wanted you to crawl downstairs? A. His brother wanted 
us to crawl downstairs in the basement where the shelf kitchen was. 

Q. You mean Vernon Cooper wanted you to crawl downstairs? 

A. Yes, sir. | 


Q. Did you do that? A. Yes, we did. We crawled downstairs. 
Q. You say we. Whom do you mean when you say we? A. Well, 


Willie andI, we crawled downstairs, because the other brother 
was holding Tommy. | 

Q. Do you mean Wonzell Cooper was holding = A. No, the 
deceased was holding Tommy. | 

Q. The what? A. The brother that is dead was holding Tommy. 
The one that is dead. 

Q. Do you mean there was a third party? A. Yes. 

Q. And he was holding Thomas Brown? A. Yes, sir. 

Q. You said, we crawled downstairs. Who does that include? 
A. Tey already had Mr. Babcock downstairs. He went downstairs 
in front of us. 

Q! Let me stop you right there. Did you see a Babcock go 
downstairs? A. Yes, sir. 

MR. O'ROURKE: Excuse me, Your Honor please but Mr. Hantman 
is leading this witness. 
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THE COURT: No, I do not think he is. He said did he see Mr. 
Babcock go downstairs. He can tell him if he did see him or if he 
did not see him. 

Q. Was there anyone with Mr. Babcock as he went downstairs 
that you could see? A. The tall fellow with the scar. 

Q. That was Vernon Cooper? A. Yes, sir. 

Q. Do you say you crawled downstairs with Mr. Benson? A. 
Yes, sir. 

Q. Was there anyone with you and Mr. Benson when you went 
downstairs? A. The shorter fellow. 

Q. That is Wonzell Cooper? A. Yes, sir. 

Q. Did they still have the guns in their hands at the time? A. 
Yes, sir. 

Q. What happened downstairs? A. Well, when we got downstairs 
in the basement, he was urging Mr. Babcock to hurry up and open the 
safe. 

Q. You say he was urging Mr. Babcock to hurry up and open the 
safe? 

THE COURT: Instead of calling them the taller fellow and the 
shorter fellow please say the fellow in this kind of coat or the other 
kind of coat, if you mean these defendants. 

THE WITNESS: Yes Ma'am. 

Q. Do you understand the Judge? A. Yes, sir. 

Q. You say Vernon Cooper told Mr. Babcock to hurry up and open 
the safe? A. Yes, sir. 

Q. What happened at that point? A. He looked around. 

THE COURT: Who looked around? Mr. Babcock or somebody 
else? 

THE WITNESS: Vernon. He looked around and seen his brother 
had both of us downstairs and he said you fool, I told you to keep them 


upstairs. Then he made us crawl back up stairs. Then after he got 
us upstairs he told Willie Benson to take his shoe strings out and tie 
them together. 


71 


Q. Who told Willie Benson to tie his shoe strings together? 
A. The fellow with the tan jacket. 

Q. That is Wonzell Cooper? A. Yes, sir. 

Q, Did Mr. Benson take his shoe strings out? A. Yes, sir. 

Q. And tie them together? A. He did and tied them together and 
he tie’. my hands behind me. 

Q. Were you lying on the floor? A. Yes, sir. 

Q@. Where was Willie Benson? A. He was lying beside me. 

Q. Did you hear anything unusual, any unusual noise while you 


were lying there? A. Yes, I heard a shot coming from down in the 


basement. 

Q. Did you ever see Vernon Cooper again after the shot was 
fired? A. Which one was Vernon? 

Q. The one with the scar. A. Yes, sir. 

Q. How long after the shot did you see Vernon Cooper? A. Well, 
I am not aware of the time, but it was a short period before he came 
back upstairs. | 

Q. What did you see Vernon Cooper doing when he came back 
upstairs? A. He came back upstairs with a bag in his hand. 

Q. What color was the bag? A. The bag was white. 

Q. What kind of a bag was this? Do you know? A. Jt looked 
like it: might be a bank change bag or something like that. 

Q@. Now was Wonzell Cooper still with you and Willie Benson at 
this point? A. Yes, he was. 

Q. What happened then? A. Well when the fellow with the dark 
sport coat came back upstairs, up the stairway, he walked out on the 
stairway on my back and crossed over Willie Benson and hit Willie 
Benson on the head until he just about knocked him out and walked 
off and all of all of a sudden he came thundering on my head. 

THE COURT: Just a minute, please. Will you read that answer 
pleas¢? : 

(The Reporter read the last answer.) 
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THE COURT: Came thundering on my head? 

THE REPORTER: That is what I understood him to say. 

THE WITNESS: Iam sorry, Your Honor, hit me on the head. 

THE COURT: All right now, keep your voice up please. 

Q. Who hit you on the head? A. I couldn't be aware who hit 
me on the head because I couldn't tell who was hitting me on the head, 
because I was losing my eyesight. 

Q. While you and Benson were on the floor and after Vernon 
Cooper came upstairs, was there anyone around you other than Ver- 
non and Wonzell Cooper that you could observe? A. I didn’t notice. 

Q. You didn't see anyone? A. IfI did, I am not aware of it now. 

Q. What happened after you were struck on the head? A. Well, 
I started to raise my head up because my head -- you know -- was 
aching. I started to raise it up and the fellow in the black sport 
coat, he said, well, I said keep your head down. 

And so I raised my head up again because blood was getting all 
in my face and so this time he pulled his gun back like he was cock- 
ing it in order to shoot. And at this time a car light came up on the 
lot and they turned around and went on out the door. 

Q. You say they ran out the door? Who is they? A. The two 
men ran out the door. 

Q. What did you do after the defendants and the third unidentified 
person ran out the door? A. I ran on downstairs where Mr. Babcock 
was to see whether he was shot or not and then we called the police. 

Q. Did you see the safe when you went down there? A. No, I 
didn't notice it. 

Q. You didn't notice? A. No. 

Q. You say the police were called? A. Yes. 

Q. Did you talk to the police when they arrived? A. Yes, I did. 


Q. Did you give them a description of the people who were at 
the Hot Shop that evening? A. Yes, I did. 
MR. HANTMAN: I have no further questions, Your Honor. 
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CROSS EXAMINATION 
BY MR. DOOLEY: 
Q. I think you said at one point that there was a third man who 
was dead and at one point you didn't see anybody else but the two de- 


fendants who are here. And then you saw three men go out the door? 


Is that correct? A. That is correct. , 

Q. Well, at what point did you see this third man? A. This is 
when I was upstairs lying on the floor. : 

Q. Well, didn't you just tell Mr. Hantman and the Jury, and the 
Court, that you didn't see anybody around you there when you were on 
the floor, anybody but the two defendants who are here in Court? 

A. That is when I was getting beat on the head. 

Q. Who was the third man you were talking about? A. Well, I 
don't know him. 

Q. Did you see a third man who is dead? A. Yes. 

Q. Who told you about a third man who is now dead? 

MR. HANTMAN: Objection, Your Honor please. 

THE COURT: The objection is sustained, to what somebody told 
him. You may ask him whether he knows, but not what somebody 
told him. 

MR. DOOLEY: I didn't ask what he was told. I iia him who 
told him about the third man. 

THE COURT: You are assuming that somebody told him. 

MR. DOOLEY: He said he didn't know. 

THE COURT: If he doesn't know. 

MR. DOOLEY: He said he didn't know who the man was. 

THE COURT: I think we are confused now. Put your next question 
and I will rule on it. 

Q., Did somebody tell you about a third man who was dead? 

. HANTMAN: Objection, Your Honor. : 

THE COURT: The objection is sustained as to what somebody told 

him. 
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Q. Mr. McCrae, did you ever make any identification of these 
defendants who are here in Court today? A. Yes, I did. 

Q. Where? A. Well, in the lineup in the District Building. 

Q. When? A. It has been quite some time ago. 

Q. Well, how long after the incident that we are talking about 
here? How long after the holdup? A. I am not aware of the time. 

Q. Well, was it a matter of a day or two? A. No, sir, a matter 
of months. 

Q. What? A. It was a matter of months. 

Q. About a month? A. No, it was a matter of months. 

Q. It was a matter of months? A. Yes. 

Q. Well was there anybody else with you at the time that you 
made this identification? A. Yes, sir, there was. 

Q. Who else was with you? A. Willie Benson, and also Mr. 
Babcock. 

Q. Anyone else? A. And Tommy Brown. 

Q. Were all of you there together? A. Well, all of us had to 
identify, but all of us didn't identify them at one time. 

Q. Were you all together at Police Headquarters on that day? 


A. While we were trying to identify the defendants, you mean? Do 


you mean all of us were there at one time when we were trying 
to identify the people? 

Q. No, were all of you in Police Headquarters at one time? 

A. I don't recall. 
* * * * * 

Q. Well, then you have told us that it was a matter of months 
after the holdup that you identified these defendants? Is that correct? 
A. I told you it was a matter of months since the holdup has been. 

I didn't tell you it was a matter of months when I identified the defen- 
dant because I didn't even know that was in the question. 

Q. When did you identify them? A. Well, I don't know how long 
it has been. 


15 | 
@: How long after the holdup was it? A. I don’t know. It wasn't 


too long. 

Qy Well, tell us how long, to the best of your recollection? A. 
About month I would say, something like that. 

Q. Now was there anybody else with you at the time you made 
this identification? A. Yes, there was. 

Qf who? A. Tommy Brown, Willie Wright, and Mr. Babcock, 
and myself. : 

Q. Willie who? A. Willie Benson, I am sorry. 

Q} Is he known by any other name? A. No, I was referring to 
Willie'Wright, who is somebody else I know. 

Q. But the three of them went with you when you made the identi- 
fication? Is that correct? A. Yes, there was. 

Q. Where did you identify them? A. Ina lineup here in the 
District Building, up here somewhere. 

Q. How many men were in the lineup when you made the identi- 
fication? A. Oh, about 6or 7, I imagine. 

Q. Six or seven youimagine? A. Yes. 

. Well is there any greater certainty in your recollection about 
the number of men in the lineup at the time you identified them? 
A. I would say six or seven because I am not aware of the number. 

Q. But there could have been more or there could have been 
fewer? A. No, it couldn't have been too few and it couldn't have been 
more. : 

MR. DOOLEY: I have no further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. O'ROURKE: 

Q. Mr. McCrae, do you remember talking on November 27th, 
the end of last month, with Mr. Reed from the Legal Aid Agency? 

MR. HANTMAN: Objection, Your Honor, eee of the scope of 
direct examination. | 

MR, O'ROURKE: I am trying to impeach the aiaess. Your Honor. 

THE COURT: The objection is overruled. 
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Q. Do you remember that about five days after Thanksgiving you 
were on duty at the Hot Shop at 6089 New Hampshire Avenue N.W.? 
A. Yes, at that time I was on duty. 


Q. Do you remember a man came around from Legal Aid Agency 


and talked to you about this case? A. Some type of investigator? 

Q. Thatis right. A. Yes. 

Q. Do youremember what you told him at that time about what 
happened in the Hot Shop? A. No, I don't. 

Q. What did he say to you when he came around? What time of 
day was it when he came by? A. Just about 10 or 10:30, somewhere 
along in there. 

THE COURT: At night or in the morning? 

THE WITNESS: In the morning. 

Q. What did he look like? A. Well, he was a tall fellow, brown 
skin, mixed grey and black hair, heavy built, just about 6'2", and he 
had hair on his nose. 

Q. Pardon me? A. He hada small growth of hair on his nose 
and also a mixed mustache. 

Q. What did he say when he came in and introduced himself to 
you? A. I don't recall that. I think he said he was some type of an 

investigator for the Cooper case. 

Q@. From the Legal Aid Agency? A. Yes. 

Q. What did you say to him about the case? A. I don't recall 
what Isaid to him about the case, but it would have to be just about the 
same thing as I told here. 

Q. Well, is it not a fact, that you told him that you were behind 
the counter when the men came into the Hot Shop and that you immedi- 
ately got down on the floor and you didn't know what happened after 
that? A. No, I did not. 

MR. O'ROURKE: No more questions, Your Honor. 

MR. DOOLEY: No more questions Your Honor. 

MR. HANTMAN: No further questions, Your Honor. 


* * * * * 


(AT THE BENCH:) 

MR, O'ROURKE: Your Honor, I didn't anticipate there would be 
such a drastic difference from this witness' testimony on the stand 
and the testimony that he gave the investigator from the Legal Aid 
Agency. In that case I would like to call the investigator. I would 
like to get Mr. Reed in here to offer his testimony for impeachment 
because I didn't anticipate this. 

THE COURT: That is quite allright withme. 

MR, O'ROURKE: I didn't subpoena him; I will have to see if I 
can get Lim right now. | 

THE DEPUTY CLERK: I can call down there. 

* * * * 
104 VERNON COOPER 
having been called as a witness in his own behalf, and having been 
duly amore took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION | 
BY MR. O'ROURKE: 

Q. Will you state your name for the record, please? A. Vernon 
Cooper. 

Q. Are you the Vernon Cooper that has been Shared in this in- 
dictment for robbery? A. Yes, Iam. 

Q- Mr. Cooper, have you ever been in jail before? A. Yes, sir. 

MR. HANTMAN: Objection. 

THE COURT: The objection is sustained. 

MR. O'ROURKE: Very well. 

Q. Mr. Cooper, where were you on the morning. hours at 2:15 


a.m. on the morning of May 10th, 1962? 
* * * * 


A. Idon't recall. I don't remember where I was at. 

Q. Were you in the City of Washington? A. Yes, I was. 

Q. Do you remember who you were with? A. Not that particular 
day. -Like I said, I don't remember. 
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Q. Allright, did you, Vernon Cooper, on or about May 10th 
1962, within the District of Columbia, by force and violence and 


against resistence, and by sudden and stealthy seizure, and by snatch- 


ing and by putting in fear, steal and take from the person or from the 
immediate actual possession of James A. Babcock, property of James 
A. Babcock and Hot Shops Incorporated, a body corporate, of the 
value of about $755.07, consisting of the following: 

One billford of the value of $5.00, and $62.00 in money, property 
of James A. Babcock; and $687.07 in money, and one money bag of 
the value of $1.00, property of Hot Shops, Inc., a body corporate. 
Did you do that? A. No, I didn't. 

MR, O'ROURKE: The witness is for you Mr. Hantman. 

CROSS EXAMINATION 
BY MR. HANTMAN: 

Q. Now Mr. Cooper, you have got a scar on the left side or your 
face, haven't you? A. Yes, sir. 

Q. Would you mind turning to the right so the Jury may see that? 
That runs from your ear down to the line of your mouth, doesn't it? 
A. Right. 

Q. How long have you had that scar? A. Ever since I was about 
16. 

Q. How many stitches did you get in that? 

MR. O'ROURKE: Your Honor please, if I may, I would like to 
know what relevancy this has to the scope of the direct examination 
of this witness? 

The only purpose of offering this witness is to have him assert 
and deny he did or did not rob the Hot Shop. The witness’ scar is 
self-evident and I don't see where the discussion of the nature of the 
surgery that was involved in repairing the man's wound 14 years ago 

107 has any relevancy to this case whatsoever. 

THE COURT: It is relevant on the issue of credibility. The 

objection is overruled. You may proceed, Mr. Hantman. 
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BY MR. HANTMAN: 

Q. Will you answer my question, Sir, how many stitches did you 
get init? A. Idon't recall. | 

Q. Your name is Vernon Cooper? A. That is right. 

Q. You are the same Vernon Cooper who on March 3, 1951 was 
convicted of housebreaking and larceny? A. Was convicted of what? 

Q. Of housebreaking and larceny? A. No, Sir, 

Q. Did you serve time in Alcatraz for the offense of housebreak- 
ing and larceny? A. Yes, Sir. 

Q. Are you the same Vernon Cooper, who on June 21, 1956 was 
convicted of robbery? A. 19 of what? 

Q. Of 56? A. No, Sir. 

Q. You served time in Alcatraz for that offense ? A. For what 
offense? | 

Q. Robbery? A. Yes, Sir. 

MR. HANTMAN: No further questions of this witness, Your Honor. 

MR. O'ROURKE: Your Honor, just one more question please. 


REDIRECT EXAMINATION 
BY MR, O'ROURKE: 
Q. In 1951 you went to jail, did you not, on this matter that Mr. 
Hentman just brought up? A. That is right. | 
Q. How long were you in jail? A. Iwasin jail close to 11 years. 
Q. Were you in and out of jailin 1956? A. No, Sir, I wasn't. 
GQ Were you in jail in 1956? A. Yes, Sir, I was. 
MR. O'ROURKE; No more questions, Your Honor. 
THE COURT: Is that all? Step down please. 
(Whereupon the witness withdrew from the stand). 
* * * * : * 
AT THE BENCH IN A LOW MONOTONE: 
MR. O'ROURKE: I called the Legal Aid Agency, and Mr. Reed, 
the investigator, who would inevitably contradict the Government's last 


witness, left the Court House about a half an hour ago. ‘They are now 
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trying to locate him but they did not give me much hope. They will not 


be able to locate him until he calls back. 

THE COURT: You should have been prepared. 

MR. O'ROURKE: Yes, Your Honor, I should have. 

THE COURT: I cannot continue this case for him. 

MR. O'ROURKE: I am not asking Your Honor to. The chances 
are the man will be back here fairly soon. 

THE COURT: What time did they tell you that Mr. Reed would 
likely be back? 

THE DEPUTY CLERK: They did not tell me, Your Honor. The 
Secretary just said that he went out on an investigation. 

THE COURT: You didn't ask her? 

THE DEPUTY CLERK: Mr. O'Rourke talked to her after that. 

MR. O'ROURKE: The Clerk gave me the telephone. 

THE COURT: Did you not ask? 

MR. O'ROURKE: Yes, Idid. They said they had no way of posi- 
tively assuring me when he would be back but they hoped they would hear 
from him fairly soon. 

THE COURT: You knew when this case was announced and under- 
stood it would take about an hour to put the Government's case on. Now 
you have had about a day since this testimony has been on. 

MR. O'ROURKE: Of course, Iam only put in this position of need- 
ing Mr. Reed simply because of the last witness‘ testimony. But in the 
event that Mr. Dooley wants to -- 

THE COURT: Mr. Dooley do you expect to put on any testimony? 

MR. DOOLEY: Yes, Your Honor please, very brief. 

MR. O'ROURKE: Then, Your Honor, if you have no objection may 
I offer Mr. Reed out of order? 

THE COURT: If Mr. Reed comes in while the defense is still on. 

MR, O'ROURKE: All the personnel of the Legal Aid have been 
alerted to sendihim in here if they can get in touch with him. 

THE COURT: Yes. 

END OF BENCH. OPEN COURT: 
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MR. DOOLEY: Mr. Wonzell Cooper, please. 
Whereupon 
WONZELL COOPER 
having he called as a witness in his own behalf, and having been duly 
sworn, took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION 
, BY MR. DOOLEY: 

Q. would you tell us what your name is please? A. Wonzell 

Cooper. 


Q. Are you one of the defendants in this case? A. Yes, lam. 
Q. po you know what this case is about? A. Robbery. 

Q. Robbery of what? A. Of the Hot Shoppe. 

Q. Did you do it Wonzell? A. No, I didn't. 

MR. DOOLEY: No further questions, Your Honor please. 


CROSS EXAMINATION 
BY MR. HANTMAN: 
Q.} Are you the brother of the defendant, Vernon Cooper A. Yes. 
Q.: Do you live at 1029 Vermont Street, N.W.? A. Yes, I did. 
Q. Does your brother Vernon Cooper live there? A. Yes, Sir. 
Q. Are you the same Wonzell Cooper who on January 8, 1959 was 
convicted of unlawful entry and larceny? A. Yes, Sir : 
112 Q. Are you also the same Wonzell Cooper who on August 29, 1961, 
was convicted of larceny from Interstate Shipment? A. Yes, Sir. 
MR, HANTMAN: No further questions, Your Honor. 
. DOOLEY: No further questions. 
E COURT: Step down please. 
eae the witness withdrew from the witness | stand). 
THE COURT: Mr. O'Rourke, is there anything more? 
MR. O'ROURKE: I have nothing further, Your JERE? 
THE COURT: Then you rest, do you? 
MR. DOOLEY: Wonzell Cooper rests, Your ae 
MR. O'ROURKE: Oh, I am still faced with that problem, Your 
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Honor, but in view of Mr. Reed's absence, I see no alternative. 

THE COURT: I had the Clerk phone for any further information, 
that is to see if they knew anything more and if they did would they tele- 
phone us. You must either go forward now or rest. 

MR. O'ROURKE: I can't go forward in Mr. Reed's absence, so I 
must rest. 

* * * * 

AT THE BENCH IN A LOW MONOTONE: 

THE COURT: I wonder if you would like, Mr. O'Rourke, to show 
this letter you have from this investigator and would it be possible, may- 
be, that all of you could stipulate what the man would testify to if he came? 

MR. HANTMAN: I intended to get that statement from Mr. O'Rourke 
at the proper time if we ever got to that posture. It seems to me that 
since Mr. O'Rourke did have a report from Mr. Reed that certainly he 
should have planned on the possibility that Mr. Reed might be a witness, 
and not having attempted to subpoena him, and he not being here at this 


time, I do not see that there is any purpose to be served by me examin- 


ing the letter and stipulating to something that I know nothing about. 

THE COURT: I do not mean that you would stipulate anything ex- 
cept if this man were here that he would testify to such and such. 

MR. HANTMAN: I would be happy to look at it and see. 

THE COURT: Would you let him have it for that purpose? 

MR. O'ROURKE: Yes, Your Honor, I have no objection to letting 
him see it. Mr. Reed said that Mr. McCrae would be an effective Gov- 
ernment witness. It was because of what Mr. McCrae -- when he was 
asked what happened, not what he had seen happen. I would be glad to 
give him the letter. 

MR. HANTMAN: Would Your Honor please give me a minute? 

THE COURT: Yes. 

END OF BENCH. OPEN COURT: 


* * * * 
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AT THE BENCH IN A LOW MONOTONE: 

MR, HANTMAN: If Your Honor please, I have read the statement 
given me by Mr. O'Rourke, and I want to say I think it is perfectly hor- 
rible for Counsel to characterize the testimony of a witness which is 
not in fact and has not in fact been stated in this very document submit- 
ted by Mr. Reed. I refer specifically to the statement that he, Mr. 
McCrae, the witness was not too sure of just what happened after that. 

You will note from the statement, Your Honor, that the witness 
never said that. That is, Mr. Reed's characterization of what occurred. 

If Your Honor will just take a minute to read that statement and I 
fail to see there is anything in there that I would care to stipulate to and 
I would also even indicate that Mr. Reed indicates that this man would 


be a good Government witness, and he is certain of his identification. 
MR. O'ROURKE: At no time did I offer this other than as a Re- 
port. I did not suggest to the Court or to the Jury or to this witness that 


I had a verbatim transcript of this conversation of Mr. Reed. 

I indicated it was a Report, and only a Report, which does not cus- 
tomarily contain quotations etc. Before I offered to tender this I had 
pointed out to Your Honor that Mr. Reed says in here he thinks Mr. 
McCrae would be a good Government witness. I cross examined this 
witness on what he knew happened after he went down on the floor. That 
is all. 

THE COURT: In this statement he does not in any way quote. 

MR. O'ROURKE: No, Your Honor, I never suggested that he did. 

MR. HANTMAN: AllI want to say, Your Honor please, is this 
Counsel postulated to the witness, didn't you tell Mr. Reed you weren't 
sure of what happened? And there is no such statement in this docu- 
ment submitted by Mr. Reed to Mr. O'Rourke. AndI think it is perfectly 
unethical to ask such a question. 

. O'ROURKE: AILI can say is I asked him, aia he talk to him, 
and I pointed out I had a report from the man. 
THE COURT: I do not believe this is very important because this 


man is only one witness. 
i} 
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MR, O'ROURKE: I am only offering -- 

THE COURT: You are not offering now because you do not have him. 

MR, O'ROURKE: That is right, Your Honor. 

MR. HANTMAN: I would like to read into the Record the one state- 
ment made by Mr. Reed if he is going to read it into the Record. I have 
no objection to having it read into the Record but beginning with the para- 
graph entitled, on November 27th, 1962, all the way through the end of 
this paragraph which will include -- 

THE COURT: Either one of you may put whatever you want in this 
Record. 

MR. HANTMAN: I will read the very statement Mr. O'Rourke 
would like me to read into it. 

MR. DOOLEY: I would like to know precisely what is being read 
into the Record. 

MR. HANTMAN: The reference to Mr. McCrae’s remark to and 
going down -- 

MR. DOOLEY: I haven't read this, Mr. Hantman, and have never 
read the statement. 

THE COURT: It is only being put in for the purpose of the Record. 

MR. HANTMAN: This is a statement, if Your Honor please, from 
Mr. Reed to Mr. Charles Murray, Director, Legal Aid, dated November 
29, 1962, regarding the United States versus Vernon Cooper, Criminal 


No. 523-62, and the paragraph that refers to the witness James McCrae 


reads in pertinent part as follows: 

MR. DOOLEY: Excuse me, Your Honor please, does Mr. Hantman 
propose to argue from this? 

THE COURT: No, this is only put in there for the purposes of ap- 
peal. 

MR. HANTMAN: On November 27th 1962,Mr. James McCrae of 
5516 5th Street, N.W., employed at the Hot Shoppe, located at 6889 New 
Hampshire Avenue, N.W., was interviewed on the job. 

He stated that at about 2:30 a.m. on the morning of the alleged 
offense, three men came into the Hot Shoppe at 4th and Florida Avenue, 
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N.E., two of which came behind the counter with drawn guns and ordered 
everyone to get down, get down on the floor. He was behind the counter 
at that time and he immediately got down on the floor. | 
e is not too sure just what happened after that but he knows that 

the men made Mr. Babcock open the safe where the money was allegedly 
tzxen from during the alleged offense. He thinks the ae were inside 
the shop for about 15 minutes. | 

I think that is all I care to read of this State ment. It includes the 
reference to what Mr. O'Rourke made reference to. 

MR. O'ROURKE: If you want to continue on and say Mr. Reed says 
Mr. McCrae would make a good Government witness, I have no objection 


to that. Later here he says McCrae will make a good Government wit- 
ness. I offer it only to show that McCrae really didn't know what hap- 


pened. 

THE COURT: This is not being offered at all. 

MR. O'ROURKE: McCrae offered the testimony. 

THE COURT: Mr. McCrae's testimony is this -- testimony that 
he gave from the witness stand after he was sworn. The only purpose 
for which we are considering this letter is in connection with your ref- 
erence to the possibility of calling Mr. Reed as a witness. 

MR. O'ROURKE: Yes, Your Honor. 3 

E COURT: And I thought in order that it might expedite matters, 
if Mr. Hantman felt he could enter into some stipulation, as to what Mr. 
Reed might testify to if he were here. 

MR. O'ROURKE: Just a minute. WhatI am trying to suggest to 
Your Honor is that a few minutes ago I was accused of unethical conduct 
by the Prosecutor. What I am trying to say is that along there that Mr. 
Reed would say Mr. McCrae would be a good Government witness. 

THE COURT: I did not get that impression, Mr. O'Rourke. 

MR. O'ROURKE: He said it was unethical to make the -- 

THE COURT: Is there anything else that you want to read into the 
Record here? 

MR. O'ROURKE: No, Ma'am. 
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THE COURT: This is to be discussed before the Jury? 

MR. O'ROURKE: No, Ma'am, I have no such intention. 

THE COURT: All right, let us go ahead. 

END OF BENCH. OPEN COURT: 

THE COURT: You may proceed, Mr. Hantman. 

* * * * * 
[CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT] 

MR. HANTMAN: May it please the Court and ladies and gentle- 
men of the jury, and alternate juror, we have come to the time in the 
case in which Government counsel and defense counsel will get an op- 
portunity to argue the facts, to see whetheror not the Government has 
sustained the burden of proof, namely to acquaint you with the allega- 
tions contained in this one count indictment beyond a reasonable doubt. 

I shall not'attempt to define to you reasonable doubt. This is a 
function which will be accomplished by Her Honor, the judge. 

Now let me say this to you, in my very short, my very brief, and 
my very cursory argument to you on the facts in this case, it is your 
recollection of the facts they have testified to by various witnesses in 
this case, should differ from my recollection or differ from counsel for 


the two defendants recollection, you will understand it is your recollec- 


tion of the facts and the testimony as they were developed in the course 
of this trial that controls. 

This one count indictment, ladies and gentlemen, charges both de- 
fendants, Wonzell Cooper and Vernon Cooper with the offense of robbery, 
in that on May 10, 1962, both of them by force and violence, and by sud- 
den and stealthy seizure, and by snatching and by putting in fear, took 
from the person of Mr. James Babcock a billfold, valued at $5.00 con- 
taining $62.00 in money. 

In addition, they stole property of the Hot Shoppe itself amount- 
ing to some $687.67 and a money bag valued at $1.00. 

Now the issues in this case are not complicated, ladies and gentle- 
men. You have heard from the four eye witnesses who were there. You 
have heard Mr. Babcock tell you he was sitting there going over his cash 
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receipts and he had totaled the amount of money up. 

Willie Benson, who was employed there at the Hot Shoppe, he 
came in with Wonzell Cooper and Vernon Cooper, both of whom had guns. 
Vernonyhad one gun and Wonzell Cooper had two guns. They asked Mr. 
Babcock to sit in a booth with Mr. Benson. After they sat a moment 
made them get down on the ground, on the floor, that is. The defendant 
Vernon Cooper leaned over Mr. Babcock and removed his wallet, which 
was Mr, Babcock's property, and extracted $62.00 in money, jerked Mr. 
Babcock off the ground, after having previously shoved him down, and 
said: You know where we want to go, let's go to the safe. 

And so with Wonzell Cooper holding the defendant by the belt in 
the back and pushing him and shoving him down toward the basement, 
and Vernon Cooper standing guard over Willie Benson and James McCrae, 
and then they were asked to get up and go downstairs as well. If you put 
all the pieces together, when they got downstairs there was a switch, 
Vernon Cooper now stood guard over Mr. Babcock and Wonzell Cooper 
was with Willie Benson and James McCrae. There was conversation 
between these two men: I told you to keep them upstairs. Take them 
back up, said Vernon Cooper. And so back upstairs went Willie Benson 
and James McCrae, and they were made to lie down on the ground again. 
You heard from the last witness, James McCrae, that Willie Benson was 
made to undo his shoe laces and use those shoe laces to tie James Mc- 
Crae's hands behind him, and they had their heads toward the ground, 
and there was a shot. A shot resulting, from what Mr. Babcock told you, 
he was directed to open the safe and he never turned around, and that he 
didn't get the safe open fast enough. So Vernon Cooper fired a shot at 
him and it went into a fire place. Eventually he got it open. 

There was removed from that safe money belonging to the Hot 
Shoppe money in excess of $600.00. You heard it was put into a money 
bag, a white bag, you will remember Mr. Babcock said, You heard from 
Mr. McCrae this morning and he said, while I was lying on the floor I 
saw Vernon Cooper come up from downstairs and he was carrying a 


white bag, a money bag from a bank. Now this, bag, I submit to you 
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ladies and gentlemen, had in it money belonging to the Hot Shoppe that 
was in the amount of $600.00, which was the property of the Hot Shoppe. 
When did Vernon Cooper come up? The testimony by various 
witnesses is that they stradled Willie Benson and James McCrae and 
one or the other or both, struck these two men. There was some con- 
versation subsequent to being struck by the witness James McCrae with 
Vernon Cooper. You heard James McCrae say this morning that the 
blood was coming down his face and he turned and talked to Ver- 


non Cooper, and' Vernon Cooper cocked the gun, and then fotuitously, 


we don't [know what] might have happened, but fortuitously a light of a 
motor shone in the window. The two defendants, along with a third party 
unknown, ran out of the place and disappeared. 

That is the Government's case. That is the case in a nutshell. 

You heard from the lips of the witnesses themselves, Mr. Babcock iden- 
tified Wonzell Cooper, this is the one he saw directly as he was sitting 
on the or at the counter; and it was Wonzell Cooper who first grabbed 
him by the belt and directed him to go downstairs. 

Willie Benson, who was on the floor, identified both Wonzell Cooper 
and Vernon Cooper as the two men who came in; Vernon with one gun and 
Wonzell with two. You heard Thomas Brown who told you that he saw 
Vernon Cooper and he remembered him by the pot marks and the scars 
and he got a good look at him a few seconds before he had to lie down 
where he was. He didn't hear the shots because he wasn't close enough 
to this basement. 

You heard from James McCrae, who identified both of these men. 
There can be no doubt in your minds, ladies and gentlemen as to the 
proof afforded this community in this case or the guilt of the defendants 
with respect to this charge. 

I ask you to return a verdict of guilty as charged as to both defend- 
ants in this case. Thank you very much. 
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[CLOSING ARGUMENT ON BEHALF OF 
DEFENDANT WONZELL COOPER ] 

MR. DOOLEY: Ladies and gentlemen of the jury, when I called 
Wonzell Cooper to the witness stand, I knew just exactly what was going 
to happen. I knew that the Government would drag out his old criminal 
record; I knew that he had a record for larceny, housebreaking, and 
larceny of interstate shipment. I knew he was a thief but yet I wanted 
you to hear from his own lips his denial of the commission of this crime. 

Dragging out a defendant's criminal record for the purpose of im- 
peachment is standard practice. The object is to get you to believe that 
a man who has been convicted of a crime is not worthy of belief; that 
you should have no credence in him. But I say to you in response to that, 


did the Government shake Wonzell Cooper in his iat participation 


in this crime? 

Mr. Hantman asked him where he lives, was he a brother of Ver- 
non Cooper, and then he jumped into the criminal record. And that is 
as far as he went. Apparently he had no confidence in his own ability 
to shake this man's denial. I think it is important that you give care- 
ful consideration to what the defendant has said because this case, this 
case rests upon one type of evidence, xjentification testimony. 

And there were only three, not four witnesses, three witnesses 
who attempted to identify Wonzell Cooper as a participant in the crime 
that was committed on the 10th of May 1962. 

I noted very carefully that Thomas Brown, the first witness to 
testify this morning, never mentioned, never mentioned, mind you, the 

name of Wonzell Cooper. And so you are free rightnow to exclude 
the testimony of Thomas Brown from all consideration in passing upon 
the merits of this case. | 

To go to the other witnesses. I noted very carefully that Mr. Bab- 
cock, Mr. McCrae, the last witness who testified here this morning, and 
I leave it to you to decide how impressed you were with his testimony. 
And that Mr. Benson never had more than an opportunity lasting over 
and above a few seconds, to put the finger on these men. They never 
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saw whoever it was who held them up for more than a few seconds, 


Of course, this thing happened on the 10th of May. This, if my 


memory is correct, is the 20th of December I think. Many months have 
gone by and you know what can happen to your memory over a period of 
months or even a period of weeks. These men somehow or other went 
to the police headquarters to identify the defendants from the lineup, 
and while they were there, they are supposedly so clearly in testifying 
before you about the names and the faces of the men who held them up, 
they were not so clear about what happened in the lineup. They weren't 
even too clear about when they were brought to police headquarters for 
the purpose of looking at them in the lineup. I think it was McCrae who 
said this morning, it was about a month after the 10th of May. It was 
Mr. Babcock, the manager of the Hot Shoppe, who said that it was a mat- 
ter of two weeks, I think. I think Mr, Benson's testimony was to the ef- 
fect that it was two or three weeks. And yet they vary ona number of 
people. They vary in their individual testimony on the number of 
people who were in that lineup, whether five or I believe it was Mr. Ben- 
son -- Mr. Babcock, I think, who was not certain on that count. 

When I asked a similar question to Mr. Benson he said that it could 
have been seven or eight, or it could have been ten, or it could have been 
five. Nor was McCrae, the last witness here this morning, too certain of 
the number. 

How many men were there? If their memories are so good, why 
weren't they able to tell you how long after the 10th of May they went to 
police headquarters to pick the men out of the lineup? If their memories 
were so good why couldn't they remember how many men were in the 
lineup when they made the identification? This is a very serious case. 

A man who is convicted of the type robbery charged here can go to prison 
for -- 

MR. HANTMAN: Objection. 

THE COURT: The objection is sustained. 

MR. DOOLEY: Iam sorry, Your Honor. This is a very serious 
case. And the appeal that I make to you is this: Don't convict these men; 
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don't, don't convict these men on the flimsy identification testimony and 


on the flimsy memories of the prosecution's witnesses. Thank you very 


much, 

THE COURT: Mr. O'Rourke? 

MR. O'ROURKE: Yes, Your Honor. 

[CLOSING ARGUMENT ON BEHALF OF : 
DEFENDANT VERNON COOPER] 

[MR. O'ROURKE:] Ladies and gentlemen, I will adopt by reference 
much of what Mr. Dooley has said, seeking to add to it only this one ob- 
servation: That no one of us at this table, certainly not these two defend- 
ants, nor Mr. Dooley nor myself, question that the Hot Shoppe was robbed 
and that these men were beaten and so forth. | 

Our only assertion is that we can't positively come forward and 
provide you with alibis for these men. We don't know where they were; 
they don't know where they were themselves that night; they can't recall. 
To overcome the constitutional presumption on innocence which attaches 
to both of these men regardless of their past history, you will have to de- 
cide to return a verdict of guilty only if you think that the weight of this 
testimony, that is to say, the four witnesses, Babcock, Benson, Brown, 
and McCrae is so overwhelming as to extinguish the constitutional pre- 
sumption of innocence. 

Now Mr. Dooley has in part. reviewed the Sean And Mr. 
Hantmat. I, too, would like to review some of it very briefly, making 
certain,observations and then I will rest. 

You will recall that I asked Mr. Babcock to estimate the total num- 
ber of seconds’ observation he had during this entire fifteen or twenty 
minute period when this Hot Shoppe was being robbed. ‘My recollection 
is and, bf course, your recollection is controlling, but my recollection 
is that he had a total of ten seconds’ observation of one of the three men 
in that Shoppe, at a time when he said he was very nervous. He volun- 

tarily, spontaneously, commented from the witness stand on two 
occasions that he was very nervous. | 
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Now as to'the second witness, Mr. Benson, he saw a man ina 
parking lot that was illuminated by lights from an adjacent street, and 
he said to me, and it was his term, not one that I suggested to him, that 
instantly upon seeing the gun he ran backwards away for a distance of 
50 feet, and that the only observation that he had of this man’s face at 


that time was the man's, with the man's hat pulled down over the bridge 


of his eyes, not the bridge of his nose, but the bridge of his eye, and his 
left arm up thus. 

Now he asserts that he saw a scar at that time. I do not dispute 
that he did. But whatever scar he saw at that point must have been rather 
disembodied if the rest of the man’s face were shielded by his hat and his 
arm. 

Now just to digress for a moment as to this scar. Obviously this 
defendant has a'scar. Self-evidently any citizen walking the street of this 
jurisdiction, walking the streets in Washington must see in the downtown 
area alone, any number of scars on any day of the week. I will pass be- 
yond that without further comment, other than to summarize it as a dis- 
embodied scar seen in the parking lot. And from here on he was marched 
ahead of these people and was on his hands and knees with his face down 
inside the shoppe. Here again, a matter of only a few seconds’ observa- 

tion in a parking lot where he said maybe there was enough light to 
read a newspaper headline, and for as long a period of time as it took him 
to see the gun and start running backward. 

Now as to the witness -- oh, one other matter about the Govern- 
ment's witness Mr. Benson. I asked Mr. Benson about the scar and if 
you recall I walked over this way to this side of the court room and I 
held my pen up/here and I said: Now, which side of the face is the scar? 
Well, he slipped and anyone of you who were watching his eyes saw his 
eyes flick to the defense table. But then the well-coached Government 
witness recovered his composure -- 

MR. HANTMAN: Object to the propositional well-coached Govern- 


ment witness. There was no coached Government witness. 
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MR. O'ROURKE: I withdraw the characterization. The witness 
swung 'p the right, looked up and said: All right, I will tell you what 
side of his face the scar was on, after having looked to our table. 

Now this morning when the third Government witness went on the 
stand, I wasn't given an opportunity to test this man's recollection about 
the scar because Mr. Hantman tested it. That witness' eyes never left 
Mr. Hantman's face and he added to the description of the scar, pot- 
marks, which admittedly Vernon has. That was today, the day after wit- 
ness numbered two made the slip. 

One other point as to Mr. Benson. Three times yesterday he 
changed his reference to the name, his reference to the first name of 
either one of these defendants. Twice he said, Vernon, when he meant 
Wonzell, as he changed it; and once he says Wonzell and then he changed 
it to Vernon, and then he changed it back to Wonzell again. 

Today Mr. McCrae sought some assistance from the Government 
by saying "which one was Vernon"? And the Government answered, 
the man with the scar. That was here, since 10:00 o'clock this morning. 
Now one other point I would like to bring out as to the testimony of this 
man McCrae. There is some confusion as to, there appeared to be con- 
fusion in the man’s testimony as to whom he was discus sing when he 
said, he pointed the gun at me and cocked it. It is my recollection that 
he was referring to someone he characterized as the deceased. Here 
again your recollection is controlling. | 

Now in summary I can only point out three cogent factors. We 
have very brief observations by four men, at least two of whom, one of 
whom voluntarily conceded that he was quite nervous, and others who 
did admit on cross-examination, that they were quite nervous. Very 
brief observations, very brief. Testimony as to a scar. We do not dis- 
pute Vernon has a scar. Our only point to you is that we can't very well 
bring in through this door fifty or hundred men with scars on the left 
side of their faces. You being residents of Washington cannot doubt my 


assertion that I wouldn't have any trouble finding them if I wanted 
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to go on the street and look for them, or if I could bring them in here, 
once I found them. 

So the Government is asking you to find these men guilty on the 
basis of this very brief, very shaky observation. I wish I could tell you 
where these men were. They can't; they can't tell me, they don't know. 
They just don't remember. 

When you consider that, I would like each one of you to try and 
pick a date, not necessarily the 10th of May, but pick a date several 
months in the past, and illuminate in your minds where you were. I 
have a desk calendar on my desk and I have tried it, even with the aid 
of my desk calendar notes, and I can't remember. 

THE COURT: Mr. Hantman? 

[REBUTTAL ARGUMENT ON BEHALF OF 
THE GOVERNMENT] 

MR, HANTMAN: Yes, Your Honor. May it please the Court and 
you ladies and gentlemen of the jury, our system gives the Government 
a chance to answer the arguments of counsel. One of the prime reasons 
for this is because the Government has the burden of proving, namely, 
to convince you of the truth of the allegations in the indictment, beyond 
a reasonable doubt. 

Now counsel made some reference to the criminal records of these 
defendants, It is true that we did ask the defendants if they had previous- 
ly been convicted of crime, and as Mr. Dooley correctly stated, the only 
purpose it serves, or should serve, is to permit you to say to yourself, 

are these truth telling people? Can I rely on what they tell me? 
Mr. Dooley says the Government didn't shake Mr. Wonzell Cooper in 
his denial. Why I do not have to shake them at all? I have four eye wit- 
nesses who saw this. And if they are not good enough to convince you 
ladies and gentlemen as to the truth as to what happened on May 10, 1962, 
then I say to you, you ought to acquit these people! 

Mr. O'Rourke and Mr. Dooley say, don’t convict these men on flim- 


sy identification. What is flimsy about it? You know what is interesting 
about this case with respect to the witnesses that did testify, is that they 
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don't all come in here and sing in harmony as it were, that is, the wit- 
nesses do not come in and say exactly the same thing. | 

Mr. Babcock, he came in, and said the only one I saw and the only 
one I can identify is Wonzell Cooper. Mr. Brown comes in here and he 
says, the only one I saw, there were others, but the only one I can iden- 
tify is Vernon Cooper. | 

Mr. McCrae and Willie Benson they identified both of them. Now 
if these witnesses want to prevaricate a story, it would be very simple 
for them to come on the stand and all be in agreement. But they don't 
do that. They tell you exactly what they know, even to the witness Mr. 
Brown, who says, I didn't hear the shot. 

Now if he had heard it he would have told you but he says, he didn’t 
hear it. He was away from this place in the basement. Now ladies and 
gentlemen, you have to decide the facts in this case; you have to weigh 

the testimony of the witnesses that were adduced and weigh it as 
against whatever the defense is in this case. The defense in one case, 
in both cases, as a matter of fact, is: No, I didn't do it. In one case, 
one of the defendants says: I don't know where I was at that time. Well, 
you Wil have to weigh that in the light of the other testimony adduced, 

I submit ladies and gentlemen that if you apply your every day com- 
mon sense, the kind of things, the kind of decisions you make in the more 
important decisions of your own life, a just, a proper, a fair verdict in 
this case is one that would be fair to the Government, one that would be 
fair to these defendants, one that would amount to justice to the citizens 
in the District of Columbia, is one of guilty as charged. 

Thank you very much. 

THE MARSHAL: Anyone wishing to leave the court room in the 
next forty minutes will kindly do so now. No one will be permitted to 
leave while the judge is charging the jury. So, if you are going to re- 


main you will remain until the charge to the jury is complete. 
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THE COURT (MATTHEWS, J.:) Members of the jury, the defend- 
ants, Wonzell Cooper and Vernon Cooper, are before this Court charged 
in an indictment with robbery. 

It now becomes your duty to determine whether they are guilty or 
not guilty of the charge on which they are being tried. 

It is the function of the Judge to instruct the jury at this stage of 


the proceedings as to the law applicable to the case. It is the function 


of the jury to determine what the facts are in the case. You are the fact 
finding body of this court. 

After you determine for yourselves what the facts are in the case 
you then apply to those facts the law as I have stated it to you and then 
you return proper verdicts. In deciding what the facts are in the case 
you are to look only to the evidence in the case. 

The evidence in the case consists of the testimony which you have 
heard from the lips of the witnesses who took the stand here and also 
you may consider as evidence in the case those inferences which, to 
your mind logically and reasonably arise from the testimony given by 
the witnesses. 

The fact that the defendants have been indicted is no indication of 
their guilt. The only purpose of an indictment is to inform the defend- 
ants of the charge against them and to place them on trial. But the in- 
dictment is not proof, and as I said you are to consider the indictment 
only for the purpose of informing you as to what the charges are against 
the defendants. 

We have in our law what is known as the presumption of innocence. 
In every criminal case the accused persons are presumed under the law 
to be innocent of the charge and this is a substantial right under our law. 

It means in this case that the law presumes that Wonzell Cooper 
and Vernon Cooper are innocent of the charge against them, and that 
means that the jury is to find the defendants not guilty unless the Gov- 
ernment to your mind, has established the charge of robbery beyond a 


reasonable doubt. 
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Now the Government is not under any obligation to prove the de- 


fendants guilty beyond all doubt but only beyond a reasonable doubt. 

If after an impartial comparison and consideration of all the evi- 
dence in the case the jury can candidly say to itself that it is not satis- 
fied of the defendants’ guilt then you have a reasonable doubt. But if, 
after such impartial comparison and consideration of all the evidence 
in the case, you can truthfully say to yourselves that you have an abid- 
ing conviction of the guilt of the defendants, such as you would be will- 
ing to act upon in the more weighty and important matters of life relat- 
ing to your own affairs, then you have no reasonable doubt. 

If you have no reasonable doubt it would then be your duty to re- 
turn a verdict of guilty as to each defendant, as to whose guilt you have 
no reasonable doubt. Likewise it would be your duty to return a verdict 
of not guilty as to any defendant as to whose guilt you do entertain a rea- 
sonable doubt. 

You are not only the judges of the facts in this case, but you are 
the judges of the credibility of each and every witness who appeared 
here on the stand. That means that you are to decide the credit and 
weight you will give to the testimony of each witness. In passing upon 
the credibility of a witness you may take into consideration the demeanor 
of the witness on the witness stand, whether he impressed you as a truth 
telling individual; or on the contrary, whether he impressed you as hav- 
ing an accurate memory and recollection. 

You may consider the probability or improbability of the testimony 
of a witness, its reasonableness or unreasonableness in deciding what 
weight you will give to it. You may take into consideration the interest, 
if any, of a witness in the outcome of the case and decide whether that 
interest colored the testimony of the witness in any way. 

Each of the defendants testified here as a witness and each has a 
deep personal interest in the outcome of this case and, therefore, when 
you consider the testimony of the defendants as witnesses, you may con- 
sider whether or not the interest of the defendant in the outcome of the 
case colored his testimony in any way. 
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If you believe that any witness has wilfully testified falsely as to 
any material matter about which the witness could not reasonably have 
been mistaken, then you are at liberty to disregard the whole of the testi- 
mony of that witness, or such part of it, as you believe to be untrue. In 

other words, you may base your verdicts upon that testimony which 
you do believe to be true. 

Now during the course of the trial it was brought out that hereto- 
fore each of these defendants has been convicted of certain criminal 
offenses. Now the purpose for which you are permitted to have that in- 
formation is in connection with your consideration of the credibility of 
the defendant as a witness, and that is the only purpose for which you 
may consider it. 

As I explained to you, the defendants are charged with robbery 


and I shall now read to you the charge in the indictment: The Grand 


Jury charges on or about May 10, 1962, within the District of Columbia, 
Wonzell Cooper and Vernon Cooper by force and violence and against 
resistence and by sudden and stealthy seizure and snatching, and by put- 
ting in fear, stole and took from the person and from the immediate 
actual possession of James A. Babcock, property of James A. Babcock 
and The Hot Shoppes, Inc., a body corporate, of the value of $755.07, 
consisting of the following: One billfold of the value of $5.00 and $62.00 
in money, property of James A. Babcock, 

And $687.07 in money, and one money bag of the value of $1.00, 
property of the Hot Shoppes, Inc., a body corporate. 

You are told that the indictment has been drawn under a Section 
of the District of Columbia law which Section provides as follows: 

Whoever by force or violence whether against resistence or by 
sudden or stealthy seizure, or snatching, or by putting infear, shall 
take from the person or immediate actual possession of another, any- 
thing of value is guilty of robbery. 

Your verdict in this case as to each defendant must be unanimous, 
that is to say all twelve of you jurors must agree thereto. The clerk 
upon your return to the court room will ask your foreman, how do you 
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find as to each defendant, naming the defendants separately, and then 
you will make a reply. Your verdict may be either Sa) or not guilty 
as to each defendant. 

You would find a defendant guilty if you believe as to that defend- 
ant that the Government has established the charge beyond a reasonable 
doubt, otherwise, you would find the defendant not guilty. 

pre there any objections or requests for additional instructions? 

MR. HANTMAN: None, Your Honor. The Government is satisfied. 

MR. DOOLEY: None, Your Honor. Counsel for Wonzell Cooper is 
satisfied. 

MR. O'ROURKE: None on behalf of Vernon se Your Honor. 

THE COURT: You are permitted to take with you to the jury room 
the indictment in this case. But the purpose of your seeing the indict- 
ment is merely for information as to what the charge is. 

At the conclusion of your deliberation you will return the indict- 
ment to the clerk. 

* * * * * 

(After closing statements by Counsel for the Government and 
Counsel for the Defense, and the charge to the Jury by the Court, the 
Jury retired to the Jury Room). (The Court recessed at 11:58 and re- 
convened at 12:25 a.m. whereupon the following occurred in Open Court): 

THE COURT: Bring the Jury in, please. 

THE DEPUTY CLERK: Mr. Foreman, has the Jury agreed upon 
a verdict? 

FOREMAN: We have. . 

THE DEPUTY CLERK: What say you as to the defendant Wonzell 
Cooper? ! 

THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: Mr. Foreman what say you as to the de- 
fendant Vernon Cooper? 

‘THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: Members of the Jury, your Foreman says 


you find the defendant, Wonzell Cooper guilty as charged, and you find 
t : 
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the defendant, Vernon Cooper, guilty as charged and that is your ver - 
dict so say you each and all? 
IN UNISON: Yes. 


* * 


[Filed Dec. 24, 1962] 
MOTION FOR NEW TRIAL] 


Comes now the defendants and moves this Court for a new trial 
upon the following ground: 
1. The Court erred in sustaining objection to questions addressed 
to the witness James A. Babcock. 


/s/ Joseph G. Dooley 
Attorney for Defendant 
Wonzell Cooper 


/s/ Francis J. O'Rourke 
Attorney for Defendant 
Vernon Cooper 


[Certificate of Service] 


[Filed Jan. 23, 1963] 
[ DENIAL OF MOTION FOR NEW TRIAL | 


On this 16th day of January, 1963, came the Attorney of the United 
States, the defendants in proper person, and by their counsel, Joseph G. 
Dooley and Francis J. O'Rourke, Attorneys-at-law; whereupon, the mo- 
tions of the defendants for a new trial, coming on to be heard, after argu- 
ment by counsel are by the Court denied. 

The defendants are remanded to the District of Columbia Jail. 

By direction of 


Burnita Shelton Matthews 
Presiding Judge Criminal Court #Six 
* * OK 


[Filed Feb. 5, 1963] 
JUDGMENT AND COMMITMENT 
[Wonzell Cooper] 

On this first day of February, 1963, came the attorney for the 
government and the defendant appeared in person and by his attorney, 
Joseph G. Dooley, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty, and a verdict of guilty of the offense of Violation of 
Title 22, District of Columbia Code, Section 2901, as charged and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) to Nine (9) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied ofzicer and that the copy serve as the commitment of the defendant. 


/s/ Burnita Shelton Matthews 
United States District Judge 


[Filed i 5, 1963] 
JUDGMENT AND COMMITMENT 


[Vernon Cooper] 


On this first day of February, 1963, came the attorney for the 


government and the defendant appeared in person and by his attorney, 
Francis J. O'Rourke, Esquire. 

ir IS ADJUDGED that the defendant has been conicred upon his 
plea of not guilty, and a verdict of guilty of the offense of Violation of 
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Title 22, District of Columbia Code, Section 2901, as charged and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Four (4) to Twelve (12) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Burnita Shelton Matthews 
United States District Judge. 


[Filed Feb. 7, 1963] 


ORDER 
3 [Wonzell Cooper] 

It is, this 7th day of February 1963, 

ORDERED that the above-named defendant - petitioner be and he 
is hereby authorized to proceed on appeal without prepayment of costs, 
and 

* * * * * 

It is further ORDERED that the defendant's - petitioner's request 
for appointment of counsel on appeal be and the same is hereby referred 
to the United States Court of Appeals for the District of Columbia Cir- 
cuit, as authorized by the Judicial Council of this circuit on October 12, 
1962. 


/s/ Burnita Shelton Matthews 
JUDGE 


[Filed Feb. 8, 1963] 


ORDER 
[Vernon Cooper] 

It is, this 8th day of Feb., 1963, 

ORDERED that the above-named defendant - petitioner be and he 
is hereby authorized to proceed on appeal without prepayment of costs, 
and | 

Further, inasmuch as it appears that portions of the reporter's 
transcript of proceedings before this Court will be oc for deter- 
mination of the appeal, it is, accordingly, | 

ORDERED that the following designated portions of the transcript 
shall be prepared at the expense of the United States - Opening State- 
ments of Counsel, testimony of witnesses and all proceedings relative 
to motions made by Counsel during the trial, and 

It is further ORDERED that the defendant's - petitioner’ s request 
for appointment of counsel on appeal be and the same is hereby referred 
to the United States Court of Appeals for the District of Columbia Cir- 
cuit, as authorized by the Judicial Council of this circuit on October 12, 
1962. 


/s/ Burnita Shelton Matthews 
JUDGE 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Whether on the record in this case there is sufficient evi- 
dence to sustain the verdict of the jury. 

2. Whether the District Court correctly ruled that an eye- 
witness identification in open court is not suppressable under 
the Fourth Amendment, where the eyewitness was known to 
the police prior to appellants’ arrest. 

3. Whether plain error was committed by inquiring of ap- 
pellant Vernon Cooper about his prior incarceration in Alca- 
traz, where the purpose of such question was to refresh appel- 
lant’s recollection of his prior convictions for the purpose of im- 
peachment and the jury wasso instructed. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Wonzett Coorser, No. 17647, Vernon Coorer, No. 17648, 
APPELLANTS 


v. 
Unrrep SraTes oF AMERICA, 4PPELLEE 


t 
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants were jointly indicted on June 11, 1962, for the 
offense of robbery committed on May 10, 1962, in violation 
of Title 22, D.C. Code § 2901 (J.A. 3). Following a verdict of 
guilty by the jury (J.A. 99), appellant Wonzell Cooper was 
sentenced to imprisonment for a period of three to nine years 
and appellant” Vernon Cooper was sentenced to imprisonment 
for a period af four to twelve years. Separate judgment and 
commitment orders were filed February 5, 1963, and leave to 
appeal in forma pauperis was granted by the District Court 
(J.A. 101, 7.02.) 

Both appellants, by their District Court appointed counsel, 
filed pre-trial motions to suppress 1) all property seized by the 
arresting police officers (J.A. 3-4, 12) and 2) identification 
testimony of the four eyewitnesses to the crime (J.A. 4, 12). 
A hearing was held on each motion, but oral testimony was 


(2) 


2 


not taken. The motions were withdrawn regarding the first 
paragraph upon the Government attorney’s stipulation that 
none of the seized evidence would be introduced at trial as the 
property seized was not relevant to this indictment (J.A. 19- 
20) and denied as to the second paragraph as this evidence was 
not subject to a motion to suppress under Rule 41(e) of the 
Federal Rules of Criminal Procedure (J.A. 11, 18). At trial 
none of the evidence referred to in the first paragraph was 
introduced, but positive identification of the appellants were 
made by the witnesses, infra (J.A. 32, 46, 63, 68, 69). 

The conviction of appellants rests upon the testimony and 
identification of four employees of Hot Shoppe Restaurant 
number six, located at 4th and Florida Avenue, N.E., Wash- 
ington, D.C. (J.A. 31, 46, 63, 67). Mr. James Babcock, acting 
manager of the restaurant, was completing the cash report for 
the day’s receipts about 2:15 a.m. on May 10, 1962, when Wil- 
lie Benson, another employee, came through the front door fol- 
lowed by Appellant Wonzell Cooper (J.A. 31, 32). Wonzell 
had a gun in each hand and announced that this was a holdup 
(J.A. 32). Wonzell ordered Babcock and Benson to lie down 
on the floor (J.A. 33) and took from Mr. Babcock’s pocket a 
wallet containing sixty-two dollars (J.A. 34). Wonzell then 
led the manager down the stairs to the safe in the office and or- 
dered him to open it (J.A.34). Mr. Babcock “was attempting 
to open the safe and, being very nervous, I wasn’t able to open 
it. fast enough and at that time he shot at me and which it 
landed in the file cabinet right next to me” (J.A. 35). Two of 
the other employees heard the firing of the shot (J.A. 50, 71). 
Finally, Mr. Babcock opened the safe and approximately $670 
belonging to the Hot Shoppe Corporation was taken (J.A. 36). 
Mr. Babcock was ordered to crawl over to the corner and stay 
there. After a few minutes he turned around and not seeing 
anyone walked over to the stairway and found James McCrae 
and Willie Benson lying on the floor with “blood coming down 
both their heads” (J.A. 36). Mr. Babcock called the police 
and reported the robbery (J.A. 37). 

*The facts relative to probable cause, the arrest and the search, although 


not pertinent here, may be found in the Joint Appendix to Vernon Cooper v. 
United States, No. 17682. 
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Willie Benson, a dishwasher for The Hot Shoppe, was tak- 
ing the trash outside to the bin when he was approached by 
the appellant Vernon Cooper who had a pistol in his hand 
(J.A. 46). Benson started to run but was stopped by Wonzell 
with two guns drawn (J.A. 47). Wonzell forced Benson inside 
the restaurant where Mr. Babcock was and after announcing 
“it is a holdup” ordered both men to lie down on the floor. 
Benson saw Wonzell go through Mr. Babcock’s pockets (J.A. 
49). Wonzell then led Babcock downstairs and Vernon fol- 
lowed Benson and McCrae down the steps (J.A. 49). Where- 
upon the appellants changed positions, Vernon watching Mr. 
Babcock and Wonzell forcing Benson and McCrae back up- 
stairs at gun point. A shot was heard from downstairs (J.A. 
50.) Vernon then ran up the stairs and “a few seconds later, 
we got banged on the head with the gun” (J.A. 51). Benson 
lay on the floor for several minutes and then went downstairs 
where he saw a bullet lying on the floor and a hole in the cabi- 
net. Later Benson was taken to the hospital. (J.A. 52.) 

The third witness for the Government was Thomas Brown, 
who was working in the kitchen on the night of the holdup. 
About 2:30 A.M. he noticed appellant Vernon Cooper “stand- 
ing there with a gun and he told me don’t move” (J.A. 63). 
Brown was told to lie on the floor where he remained for about 
ten minutes (J.A. 64). Finally he got up, called for the others 
and upon learning that they were in the basement went down- 
stairs and found Benson and McCrae with their heads bleed- 
ing (J.A. 64). Also he saw Mr. Babcock and the open safe 
(J.A. 65). : 

The final witness for the Government was James McCrae, a 
service cook ai the Hot Shoppe (J.A. 68). He testified that 
after Benson went out to empty the trash appellant Vernon 
Cooper came in the door with a gun in his hand and ordered 
McCrae to get down on the floor. Whereupon Wonzell led 
Mr. Babcock downstairs and Vernon forced McCrae and Ben- 
son to crawl down the steps. (J.A. 69.) The remainder of 
his testimony corroborates that of Benson (J.A. 70-72). 
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Both appellants took the witness stand and denied any part 
of the robbery but failed to substantiate an alibi. Both appel- 
lants admitted their prior convictions. 


STATUTES AND RULES INVOLVED 
Title 22, D. C. Code, Section 2901 provides: 


Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suf- 
fer imprisonment for not less than six months nor more 
than fifteen years. 


Rule 29, Federal Rules of Criminal Procedure, provides: 

(a) Motion for Judgment of Acquittal. Motions for 
directed verdict are abolished and motions for judgment 
of acquittal shall be used in their place. The court on 
motion of a defendant or of its own motion shall order 
the entry of judgment of acquittal of one or more of- 
fenses charged in the indictment or information after 
the evidence on either side is closed if the evidence is 
insufficient to sustain a conviction of such offense or 
offenses. If a defendant’s motion for judgment of ac- 
quittal at the close of the evidence offered by the Gov- 
ernment is not granted, the defendant may offer evi- 
dence without having reserved the right. 

(b) Reservation of Decision on Motion. If amotion 
for judgment of acquittal is made at the close of all the 
evidence, the court may reserve decision on the motion, 
submit the case to the jury and decide the motion either 
before the jury returns a verdict or after it returns a 
verdict of guilty or is discharged without having re- 
turned a verdict. If the motion is denied and the case is 
submitted to the jury, the motion may be renewed 
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within § days after the jury is discharged and may in- 
clude ix: the alternative a motion for a new trial. If 
a verdict of guilty is returned the court may on such 
motion ‘set aside the verdict and order a new trial or 
enter judgment of acquittal. If no verdict is returned 
the court may order a new trial or enter judgment of 
acquittal. 

Rule 41, Fe4vral Rules of Criminal Procedure, provides in 

pertinent part: 
Search and Seizure 


* * * * * 


(e) Motion for Return of Property and to Suppress 
Evidenag. A person aggrieved by an unlawful search 
and seizure may move the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is not 
that described in the warrant, or (4) there was not prob- 
able cause for believing the existence of the grounds on 
which the warrant was issued, or (5) the warrant was 
illegally executed. The judge shall receive evidence on 
any issue of fact necessary to the decision of the motion. 
If the motion is granted the property shall be restored 
unless otherwise subject to lawful detention and it shall 
not be admissible in evidence at any hearing or trial. 
The motion to suppress evidence may also be made in 
the district where the tria! ic to be had. The motion 
shall be made before trial or hearing unless opportunity 
therefor did not exist or the defendant was not aware of 
the grounds for the motion, but the court in its discre- 
tion may entertain the motion at the trial or hearing. 


The Fourth Amendment, to the United States Constitution: 


The ?:ght of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
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and seizures, shall not be violated, and no Warrants 
shall issue, but upon probable cause, supported by Oath 
or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized. 


SUMMARY OF ARGUMENT 


Appellants at trial failed to move for judgment of acquittal 
at the close of the Government’s case or upon the completion 
of all the testimony. Thus, the issue of sufficiency of the evi- 
dence is not properly preserved for this Court on review. How- 
ever, even on the record there is sufficient evidence to sustain 
the conviction, for at trial four eyewitnesses to the robbery 
testified and identified these appellants. 

The evidence against the appellants consisted of the testi- 
mony of four eyewitnesses to the armed robbery, and their abil- 
ity to identify the robbers was known to the police ten days 
before appellants’ arrest. In the trial of this case nothing 
seized from the appellants in any way led to their conviction; 
hence there is nothing subject to a motion to suppress. 

Government counsel properly cross-examined appellant 
Vernon Cooper regarding his prior convictions. No objection 
was made by appellants at trial and the jury was instructed 
that they may consider this fact for the sole purpose of credi- 
bility. 

ARGUMENT 
I. The evidence was sufficient for the jury to convict the appel- 
lants of robbery 


Appellants’ first attack on the sufficiency of the evidence at 
the trial comes upon this appeal. No motion for judgment of 
acquittal was made at the close of the Government’s case (Tr. 
102-104), testimony was produced by the appellants and no 
motion sttacl-ing the sx‘ficiency of the evidence was made at 
the close of all the testimony (Tr. 112-119, J.A. 81-86). It 
is well settled that in order to entitle appellants to question 
the sufficiency of the evidence on appeal they must first have 
presented the question to the trial court by a motion for judg- 
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ment of acquittal, thus raising a question of law which the 
Court of Appeals will consider and absent such motion the 
appellate court will not review the evidence, unless required 
to avoid a manifest miscarriage of justice. Rule 29, Fed. R. 
Crim. P., 18 U.S.C.A.; Battle v. United States, 92 U.S. App. 
D.C. 220, 206 F. 2d 440 (1953); Grant v. United States, 291 
F. 2d 746 (Sth Cir. 1961); Rosendloom v. United States, 259 
F. 2d 500) (8th Cir. 1958), cert. denied 358 U.S. 929; Corbin v. 
United States, 253 F. 2d 646 (10th Cir. 1958); Middleton v. 
United States; 249 F. 2d 719 (4th Cir. 1957); Fallen v. United 
States, 220 F. 2d 946 (5th Cir. 1955), cert. denied 350 U.S. 924. 

Even if appellants had made an appropriate motion for 
judgment of acquittal, the trial judge would doubtless have 
denied it. On such a motion the Government is entitled to 
every legitimate inference which may be derived from the 
evidence. Curley v. United States, 81 U.S. App. D.C. 389, 160 
F. 2d 229 (1947) cert. denied 331 U.S. 837; and the jury ver- 
dict must be sustained on appeal if there is substantial evi- 
dence taking the view most favorable to the Government to 
support it. Glasser v. United States, 315 1 3. 60, 80 (1942); 
Morton v. United States, 79 U.S. App. D.C. 329, 147 F. 2d 28 
(1945), cert. denied 324 U.S.875. Using this criterion to evalu- 
ate the evidence, there is no doubt that the trial judge properly 
submitted thegcase to the jury. : 

The appellee submits that even on the merits the first argu- 
ment of appellants (Brief, pp. 18-25) is adequately disposed 
of by a complete recitation of the facts. Counterstatement of 
the Case, supra. Appellants by their attack on the sufficiency 
of the evidence claim that the Government failed to establish 
the identity of the hold-up men. This contention is utterly 
baseless; it is bottomed on the false assumption that the testi- 
mony of the victim, Babcock,” and three eyewitnesses, Benson, 
Brown and McCrae, is entitled to no weight whatsoever. Each 


? Appellants by their motion for preparation of a transcript of the coro- 
ner’s hearing indicate a possible inconsistency between the trial testimony of 
Mr. Babcock and a prior statement. This, if true, only provides an allegation 
of newly discovered evidence, and should properly be used in a motion for 
new trial before the District Court. Rule 33, Fed. R. Crim. P., 18 U.S.C. 
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of the four eyewitnesses to the armed robbery testified at trial 
and identified appellants Wonzell and Vernon Cooper as the 
men who held up the Hot Shoppe* (J.A. 32, 46, 63, 68, 69). 
Further, any inconsistencies in the witnesses’ testimony were 
evaluated by the jury and resolved in favor of the appellants’ 
guilt. 


IL. The identification in open court by an eyewitness to the rob- 
bery is not subject to a motion to suppress 


Each appellant filed a pre-trial motion to suppress certain 
evidence seized after an allegedly illegal arrest. The claim 
set forth in the first paragraph of the motions was withdrawn 
after Government counsel indicated that none of the property 
seized would be used at trial as it did not relate to the instant 
case and this part of the motion is not urged on appeal. (Ap- 
pellants’ Brief, p. 3.) The second paragraph of the motion 
requested suppression of the “testimony of identification of 
said defendant[s] by the following named persons: James A. 
Babcock, Willie Benson, Thomas Brown, Jr., James McCrae” 
(J.A. 4, 12). The District Court ruled, and correctly so, that 
the courtroom identification was not suppressible and that 
hence the need for a hearing on the legality of the arrest was 
not necessary. The law has long been clear that the power of 
@ court to try an accused is not impaired by the fact that he 
was brought before the court against his will. Due process of 
law is satisfied when the accused in open court is convicted of 
a crime after hav ‘::g been apprised of the charges and given a 
fair trial. Frisbie v. Collins, 342 U.S. 519 (1952); Ker v. Illi- 
nois, 119 U.S. 436 (1886) ; Green v. United States, 88 U.S. App. 
D.C. 249, 188 F. 2d 48 (1951); Gillars v. United States, 87 US. 
App. D.C. 16, 182 F. 2d 962 (1950). “There is nothing in the 
Constitution that requires a court to permit a guilty person 

* Appellants claim on appeal that the original statements of the witnesses 
were not produced at trial, yet it should be noted that these statements were 
never requested. 18 U.S.C. 3500(e)(2); Bowser v .United States, No. 
17,445, decided April 18, 1963; Harrison v. United States, No. 17,572, decided 


March 28, 1963; Ogden v. United States, 303 F. 2d 724, 735-736 (9th 
Cir. 1962). 
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rightfully convicted to escape justice because he was brought to 
trial against his will.” Frisbie v. Collins, supra, at 522. 

In the trial of this case nothing seized from the appellants 
in any way led to their conviction; hence, there is nothing 
subject to a motion to suppress. Rule 41(e), Federal Rules of 
Criminal Procedure; cf. Wayne v. United States, No. 16709, 
decided April 4, 1963; Bynum v. United States, 107 U.S. App. 
D.C. 109, 274 F. 2d 767 (1960). The evidence against the 
appellants consisted of the testimony of four eyewitnesses to 
the armed robbery, and their ability to identify the robbers was 
known to the police ten days prior to appellants’ arrest. The 
descriptions were given to the police on the night of the crime. 
Clearly, the testimony of the witnesses was not the result of 
any arrest—legal or illegal—but the result of citizens being 
victims of a crime and having an opportunity to view their 
assailants. 

In Payne v. United States, 111 U.S. App. D.C. 94, 294, F. 2d 
723 (1961), cert. denied 368 US. 883, the defendant was identi- 
fied by his victim while he was being illegally detained contrary 
to Rule 5(a). Payne claimed that this witness was thereby 
precluded from identifying him in the courtroom. This Court 
rejected that contention, stating: 


* * * The consequence of accepting appellant’s con- 
tention in the present situation would be that the [wit- 
ness] would be forever precluded from testifying 
against [the appellant] in court, merely because he had 
complied with the request of the police that he come 
to police headquarters and had there identified [appel- 
lant] 2s the robber. Such a result is unthinkable. The 
suppression of the testimony of the complaining witness 
is not the right way to control the conduct of the 
police, or to advance the administration of justice. The 
rigats of the accused in a case like the present are ade- 
quately protected when the complaining witness takes 
the stand in open court, for examination and cross-ex- 
amination. [Emphasis supplied] Jd. at 98, 294 F. 2d 
at 727. 
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II. The cross-examination of appellant Vernon Cooper was 
proper for the purpose of impeachment 


The fact that a witness (defendant) has been convicted of a 
crime may be shown, on the theory that it diminishes the value 
of his testimony.* In this jurisdiction it is well settled that 
when a defendant elects voluntarily to testify he subjects him- 
self to impeachment by a showing of his previous convictions. 
Goode v. United States, 80 U.S. App. D.C. 67, 149 F. 2d 377 
(1945); Tomlinson v. United States, 68 U.S. App. D.C. 106, 
93 F. 2d 652 (1937). In the instant case appellant Vernon 
Cooper elected to testify in his own behalf. On cross-examina- 
tion the following colloquy occurred: 


Q. You are the same Vernon Cooper who on March 
3, 1951, was convicted of housebreaking and iarceny? A. 
Was convicted of what? 

Q. Of housebreaking and larceny? <A. No, Sir. 

Q. Did you serve time in Alcatraz for the offense of 
housebreaking and larceny? A. Yes, Sir. 

Q. Are you the same Vernon Cooper, who on June 21, 
1956, was convicted of robbery? A. 19 of what? 

Q. Of 56? A. No, Sir. 

Q. You served time in Alcatraz for that offense? A. 
For what offense? 

Q. Robbery? A. Yes, Sir. (J.A. 79.) 


No further questions were asked by the prosecutor and on re- 
direct, counsel elicited the fact that appellant was incarcerated 
eleven years and therefore was convicted in 1956. 

Appellant failed to object to any of the questions propounded 
by Government counsel on cross-examination.® Cf. Watson 
v. United States, 98 U.S. App. D.C. 221, 234 F. 2d 42 (1956). 
The trial judge acted properly in permitting the prosecutor to 
refresh the appellant’s recollection as to his prior convictions. 
The extent to which an accused who has taken the stand in his 
own behalf may be cross-examined as to collateral matters 


*14 D.C, Code § 305. 

"Rule 52(b), Federal Rules of Criminal Procedure. Also it should be 
noted that at trial appellants made no request for instructions and did not 
object to the charge given by the Court. 
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for the purpose of impeachment is “a matter resting very largely 
in the sound discretion of the trial judge.” Arnette v. United 
States, 158 F. 2d 11, 12 (4th Cir. 1946). See also United 
States v. Boyer, 80 U.S. App. D.C. 202, 150 F. 2d 595 (1945); 
Lindsey v. United States, 77 U.S. App. D.C. 1, 133 F. 2d 368 
(1942) ; Beaty v. United States, 203 F. 2d 652 (4th Cir. 1953) ; 
United States v. Nelson, 273 F. 2d 459 (7th Cir. 1960). 

Since the appellant did in fact admit his conviction and prior 
incarceration ° and since the information the jury received as 
a result of the brief cross-examination to refresh appellant’s 
memory was not in the least prejudicial to appellant, it is sub- 
mitted that the trial judge did not abuse his discretion in per- 
mitting the cross-examination of appellant as to his previous 
convictions. Noteworthy is the fact that the Court in its in- 
structions to the jury carefully pointed out that the testimony 
concerning appellant’s prior convictions was to be considered 
by them solely on the issue of appellant’s credibility (J.A. 98). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Davin C. AcHEson, 
United States Attorney, 
Frank Q. NEBEKER, 
ALFRED HaNTMAN, 
B. Micwae. Ravu, 
Assistant United States Attorneys. 


* Direct examination of appellant Vernon Cooper (J.A. 77) : Q. Mr. Cooper, 
have you ever beer in jail before? A. Yes, sir. 
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Appellants contend that they were illegally arresed 


and that, at best, the probable cause for their arrest con- 
sisted of a "tip" from a drunken woman who was unknown to the 
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witnesses who did not have an adequate opportunity to observe 


their assailants, and (2) the utilization by the prosecution 
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BRIEF FOR APPELLANTS 
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I 
JURISDICTIONAL STATEMENT 
These are appeals from judgments of conviction by 
two co-defendants in a robbery case (Criminal Case No. 
523-62). Appellants are proceeding in forma pauperis pursu- 


ant to orders of the District Court, issued February 7 and 


8, 1963, and the order of this Court issued on April 4, 
1/ 


1963. 
The jurisdiction of this Court is invcked under the 


provisions of 28 U.S.C. §§1291-1292. 


1/ The original record in these cases includes two volumes 
Sf the reporter's transcript for December 17 and 18, 1962, 
with pages numbered consecutively 1-143. These pages will 
be cited herein as, e-g. (Tr. 22). 

There are eight other volumes of transcript for June 15, 
1962, September 5, 1962, November 16, 1962, November 21, 1962, 
December 17, 1962, January 16, 1963, and February 1, 1963, 
each with pages numbered consecutively beginning with page l. 
To avoid confusion, both date and page will be given in 
citations to these volumes, aS ©.8- (2/1 T 2). 
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Ii 
STATEMENT CF THE CASE 


1. Indictment and Pre-Trial Moticns: By a Boneeeccan 
indictmett, filed on June 11, 1962, Appellants were charged 
with having, on May 10, 1962, taken $62.00 in money and one 
billfold of the value of $5.00 from James A. Babcock, and 
$687.07, in money and one money bag of the value of $1.90, 
property of Hot Shoppes, Inc., a body corporate, in viola- 
tion of District of Columbia Code, §22-2901 (robbery). 
Having ascertained that Wonzell Cooper had been an undetected 
eloper from the District of Columbia Children's Center and 
had been considered to be "mentally retarded” by that institu- 
tion, een ott counsel below filed a motion for mental 
examination. A Similar motion on behalf of Vernon ‘Cooper 
was also filed by his court-appointed counsel based upon 
a clinical psychologist's report cf signs of severe person-=- 
ality disorder. On September 5, 1962, the court entered 
orders directing that each Appellant be examined at St. 
Elizabeths Hospital. The ensuing reports from that institution 
aid not prevent trial from being had upen the indictment. 
Vernon Cooper thereafter filed a motion for severance 
wherein he indicated that he would be prejudiced because 
counsel for Wonzell Cooper was reluctant to moneates a 
defense of insanity on behalf cf his client. Vernon Cooper 


also filkd a motion for the appointment of a psychiatrist to 


examine pa at government expense. The Government objected 


to the grant of these motions and, after argument on December 
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14, 1962, the District Court entered an order denying them. 


2. Motions to Suppress: 


Wonzell Cooper filed, on August 27, 1962, and Vernon 
Ccoper filed, on Nevember 16, 1962, identical motions for 
orders suppressing testimony and evidence seized on search. 
The instant cases concern only the following request: 


"(2) suppressing testimony of identification 
of saic defendant by the following named 
persors: James A. Babcock, Willie Benson, 
Thomas Brown, Jr., James McCrae." 


On November 16, 1962, argument on Wonzell's motion 
was held before Judge Jones, at which time the following 


collcquies occurred: (11/16 T 4-13): 


ee KK 


"MR. DOOLEY: i also must Say that since we 

are going to have a hearing, perhaps the last 

page of my reply memorandum has no application 

to this case either, because my assumption was 

that we were going to proceed on the record and 
without witnesses. So if in a sense I may be 
permitted to withdraw the statements I made on 

the last page of the memorandum, I would appreciate 
Lt . eA 


THE COURT: I have had the advantage of reading 
your motion papers, ana also Mr. Hantman's. I 
think probably I know pretty well your position, 
ana I would like to have Mr. Hantman say what- 
ever he wants. 

MR. DOOLEY: Very well, sir. 


THE COURT: Because i think actually testimony 
is going to be necessary. 


MR. DCOLEY: Yes, Your Honor. 


x * KK 


MR. HANTMAN: *** Cur second point is that with 
respect to the suppression of the testimony: of 
certain witnesses, counsel has no standing, as 
I yiew the law, tc even make such a request, 
because it doesn't come within the SORE URES, of 
Rule 41, *** 


x Ke KK 


MR. HANTMAN: With respect to the suppression 
of te®timony of the identifying witnesses, we 
of course rely on our »voints and authorities 
thet we made in our oppcesition to Mr. Deoley* s 
motion. 


THE COURT: I tell you, Mr. Hantman, you don't 
need to argue with me on that, because I am in- 
clined to agree with you. But I would like! tc 
have Mr. Dooley develop that thought more. 


Mr. Dooley, I would like to have you develop 
thet. I don't see where it comes in. You see, 
the rule defining property certainly doesn't 
include testimony of identifying witnesses. 


MR. DOOLEY: Specifically, that is true. But 

as I pointed out in my memorandum, there is a 
current of thought in the cases to the effect 
that if an unlawful arrest is made, there is 

no evidentiary advantage gained by the Government 
during the period of detention which shall be 
available on the trial. 


That is illustrated in the Bynum case I 
think most Strongly, where there were finger- 
prints taken of the defendant while he was | 
held in the precinct. 


I think it is also illustrated by the recently 
decide ough case. erhaps shou ave 


gone Tato" the Killough case in ny memorandum. 


THE COURT: No. That of course is a confession 
ease where the first confession being bad, no 
voluntary confession subsequently is admissible. 
But that is an entirely different thing, Mr, 
Deocley, in my opinion, that four witnesses, one 
of whom was the manager of the Hot Shoppe rest- 
aurant which the defendant allegedly held up, 
saying, at the lineup, "This is the man," or 
"This is one of the men." There is nothing: in- 
voluntary so far as Wonzell Cooper's confessing 
anything. 
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MR. DOOLEY: That is true, Your Honor 


THE COURT: So I don't think the Killough 

case, or the Mailory case. Now the Bynum case 
is a case of fingerprints, about which there is 
Something physical. It is again a different 
thing. These are witnesses who say, "we 

will come forward, as we have already come 
forward, and identify hin." 


I think your struggle with that problem 
comes when those four pecpie get on the witness 
Stand, not as to Suppressing them, but "destroying" 
them, as they Say. sBut go ahead, 


xe eK * 


MR. DOOLEY: It all rests on the legality of the 
arrest. But that is my basic thought in the 
matter, Your Honor. And I Suppose we would have 
to take testimony to get some idea o e basis 
On whic is arrest waS made. 
Se Was mace 


THE COURT: No, I am not going to do that. 

That will a come out, assume, at the trial. 
i am not going to take testimony on that. 

I would rule as a matter of law on that, that 


that is not suppressibiet (Emphasis added.) 


Argument before Judge Jones on Vernon's motion to 
Suppress was held on November 21, 1962. After hearing con- 
tentions advanced on behalf of Vernon, including the citation 
of additional authorities, the court denied the motion 
(11/21 T 1-8). Whereupon, Wonzeil made an oral motion for 
reconsideration of the denial of his motion to suppress, 
which motion was denied (11/21 T 8-9). 

On December 14, i962, Vempn filed a second motion 


for suppression of evidence and testimony, stating as foliows; 


"Defendant Vernon Cooper having previously 
moved this Court, in Criminal No. 523-62 oniy, 
for suppression of evidence and testimony under 
Rule 41(e) Fed - Rules Criminal Procedure renews 
his motion, basing it instead on Rule 5(a), 
maxing the mction so aS to request a ruling 
applicabie to both of the abcve-numbered cases, 
and in support thereof, recites the following 
assertions and states the following facts: 


1. The defendant was arrested by the police 
without a warrant for either arrest or search and 
seizure on Sunday, May 20, 1962. This arrest 
occurred as the result of hearsay information given 
tc the police by an informer who was not previously 
known to the arresting cfficers. She is presently 
incarcerated in District Jail, on a matter unrelated 
to this indictment, where she was interviewed 
recently by counsel. At that time, she told counsel 
that she was drunk when she went to the police, she 
was given more te drink by the pclice, and that she 
was finally so drunk that in order to stand she had 
to be supported by two officers, one under each arn. 
This informant had been previously unavilabie to 
counsel in that her place or places of residence 
are best described as mobile, and that counsel inter- 
viewed her within a day or two of reading in the 
Sunday Star of her arrest and detention after the 
motion under Rule 4l{(e) was argued. 


2. After his arrest, the Defendant was placed in 
a lineup on Monday morning, May 21, 1962, identified, 
but not arraigned before the U.S. Commissioner until 
1:0C P.M. that same date. It is submitted that this 
cecurrence was during an illegal detention, and the 
accompanying memorandum of points and authorities 
is submitted in support of his intention." 


rgument on this motion was held befre Judge Jones 


on December 14, 1962. In denying the motion, the court 


stated (12/14 T 4-5): 


"Tm COURT: If my memory serves me correctly, 
the part which was withdrawn had to do with 
some evidence that the Government assured 

the Court and counsel wouid not be used anyway. 


MR. HANTMAN: Correct. 


THE COURT: The part that I denied had tc do, 
as I recall, with the lineup anc the identification 
a the testimony as a result. 


MR. C'ROURKE: 2 Your WHoncr. 


Tis CCURT: 
thing I 


MR, O'ROURKE: Yes, Your Honor. But if you 
recall, your ruling then in that case, as I 

remember it, hinged upon the fact that 41(e) 

did not apply to the suppression of intangible 

evidence, but rather it went only as to ta gible 
objects, as opposed to testimony. 


Thereupon I researched some more law and 
decided that perhaps to have a ruling directly 


on € point of SUppression Oo estimony, 

had bes ile a motion to Suppress under e 
B(a) which Surely extends to intangibles. The 
question then is whether Your MWonor wishes to 
rule -- well, Your Honor wiil rule only today, 


— 


as I understand it, on the motion to sever. 
THS COURT: It still goes tc identification, 
by the Hot Shoppe manager and employees in a 
lineup? 

MR, C'RCURKE: Yes, sir. 


TIE COURT: Don't bother arguing. I deny 
your motion" mphasis added. 


3. The Trial By Jury: Four witnesses testified for the 


prosecution and there is a generai pattern in each versicn 

of the events occurring at about 2:30 a.m. on May 10, i962, 
at the then closed Hot Shoppe Restaurant located at Fourth 
and Florida Avenue, N.E. Three men emerged out of the early 
morning gioom, swiftly rounded up the night manager and the 
employees at gun point, and immediately forced them into the 
basement where a safe was spensaree After taking the waiiet 
and money from the night manager, a money bag and money from 
the safe, firing a shot into a basement cabinet, and striking 
two of the enployees, the men fied into the darkness. 

Willie Benson, the bus-boy who took the evening's trash 
into the dark alley, was frightened by a man (Vernon) whose 
face was covered by a wide brimmed hat and his arm (Tr. 
41-42, 56). Benson backed away and was foliowed by the man 
until another man (Wonzell), with two guns, stopped him 
(Tr. 42-43). Benson was forced inside, where Wonzell made 
Benson and Babcock sit together and then get on che floor 
while the man searched Babcock (Tr. 43-46), but Benson lost 
sight of Vernon (Tr. 45). Benson testified that, Wonzeil 
took Babcock into the basement and that Vernon followed 
Benson and McCrae down iater (Tr. 47). wonzell then brought 
Benson and McCrae back upstairs (Tr. 47-48), and a shot was 
2/ All of the witnesses, save McCrae (Tr. 88), are strangely 


Silent concerning the identity, description, or activities of 
the "third man." 


heard (Tr. 49). After striking Benson and McCrae with their 


guns, the men ran out of the restaurant (Tr. 49). 

The t2mporary night manager, James A. Babcock, never 
identifica Vernon because he did not see him that night 
(Tr. 16, 25). Mr. Babcock clearly stated that he saw Wenzell's 
face oniy for abcut 5-10 seconds on two occasions -- 4 total 
of 10-20 seconds at most (Tr. 36-33). He also stated that 
wWonzell was the one who led him down into the basement (Tr. 19). 

Thomas Brown, Jr., was interrupted in his cleaning duties 
by a man with 2 gun, who immediately ordered Brown to lie down 
athe floor (fr. 75-76). Although he cculd not remember if 
the man wore a nat, Brown identified him as Vernon Cooper and 
stated that he saw no one else or bserved any of the other 
events in the restaurant prior to the time he arose and joined 
the others in the basement (Tr. 77-80, 81). Although he was 
six feet from the basement entry and very nervcus and upset 
at the time, Brown heard no shot (Tr. 79, 83). 

The only witness who claimed that he could observe most 
of the events that tock place, gave testimony which con- 
tradicteda the versions adduced fron the other witnesses. 

James McCrae, 2 service cook, was wiping a counter when Vernon 
forced Brown and the cthers to the floor (Tr. 86). McCrae 

was then forced to the floor by Vernon, at which time Wonzell 
was told to keep a gun on McCrae while the first man went 
downstairs with Babcock (Tr. 37, 88-89). However, Wonzell 


was not satisfied with this arrangement and made McCrae and 
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Benson crawl dcwn to the basement (Tr. 38). 

The third man's activities were cescribed for the first 
and only time during the testimony of McCrae. He stated 
that such man was the one “holding” Tommy Brown while every- 
one was tazen to the basement (Tr. 33). 

McCrae then described the folicwing events in the 
basement (Tr. 90): | 


"Q, You say Vernon Cooper told Mr. Babcock to 
hurry up and open the safe? 


A Yes, Sir. 
Q What happened at that point? 


He looked arcund. 


‘CHE COURT: Who looked around? Mr. Babcock 


or somebody else? 

THE WITNESS: Vernon. He locked around and 
‘seen his brother had both of us downstairs 
and he said you fool, I told you to keep 
them upstairs. Then he made us crawl back 
upstairs. Then after he get us upstairs 
he told Willie Benson to take his shoe 

strings out and tie them together. 


Who told Willie Benson to tie his shoe 
strings together? 


The feliow with the tan jacket. 
That is Wonzell Cooper? 
& Yes, Sir." 
While on the floor, McCrae heard a shot and then he 
and Benson were struck cn the head by Vernon before the 


men fled (Tr. 91-93). 


in spite of the witnesses' contradicticns concerning 
material events and without regard to Vernon Cooper's 
testinony that he could not recail where he was at the time 
in question (Tr. 105), or to the denial of committing the 
offense by both Vernon and Wenzeli Cooper (Tr. 108, i111), 
the jury returned a verdict of guilty against each Appellant 


(Tr. 119). 


4. Motion For New Trial and Senterce: During the cross- 


examination cf Mr. Babccck, the court preverted counsel for 
Wonzell Cooper from inquiring into any conversations which 
the witness may have had with counsel for Vernon Cooper 

(Tr. 28). A motion for new trial was filed on behalf of each 
Appellant, based upen this error by the trial court. After 
argument on January 16, 1963, (1/16 T 1-9), the motions 

were cenied. Thereafter cn February 1, 1963, Vernon Cooper 
was sentenced to serve a term of imprisonment of from four 

to twelve years, and Wonzell Cooper was sentenced to serve 

a term of imprisonment of from three to nine years (2/1 


T 1-5). These avpeals followed, 


Iftt 


STATUTES, CONSTITUTIONAL PROVISIONS, AND 
¢ RULES INVOLVED é 


The Fourth Amendment: 


The right of the people to be secure in their 
persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be 
violated, and no Warrants shail issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be 
Searched, and the persons or things te be seized. 


Fifth Amendment: 


No person shall be held tc answer for @ capital, 
or otherwise infamous crime, unless on a gresent- 
ment or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or 
public danger; nor shall any person be subject for 
the same offense to be twice put in jeopardy of 
life or lim>d; nor shall be compelled in any crin- 
inal case to be a witness against himself, ncr be 
deprived of life, liberty, or property, withcut 
due process of law; nor shall private property be 
taken for public use, without just compensation. 


Rule 5, Federal Rules of Criminai Procedure, in ‘pertinent 


part: 


(a) Appearance before the Commissioner. An officer 
making an arrest under a warrant issued upon a 
complaint or any person making an arrest without 
a warrant shall take the arrested person without 
unnecessary delay before the nearest available com- 
missioner or before any other nearby officer en- 
powered to commit persons charged with offenses 
against the laws of the United States. When a person 
arrested withcut a warrant is brought before a con- 
missioner or other officer, a complaint shall be 
filed forthwith. 


Rule 41, Federal Rules of Criminal Procedure, in pertinent 
mts 


(e) Motion for Return of Property and to Suppress 
Evidence. A person aggricved by an unlawful search 
anc seizure may move the district court for the 
eistrict ‘in which the property was seized for the 
return cf the property and to suppress for the use 
as evidence anything so obtained on the ground that 
(1) The property was illegally seized without warrant 
or (2) the warrant is insufficient on its face, or 

the property seized is not that described in 

warrant, or (4) there was not probable cause 

believing the existence of the grounds on which 

warrant was issued, or (5) the warrant was 
iliegally executed. The judge shall receive evidence 
on any issue of fact necessary to the decision of 
the motion. If the motion is granted the property 
Shall »>e restored unless otherwise subject to lawful 
detention and it suall not be admissidle in evidence 
at any hearing or trial. The motion tc suppress 
evidence may also be made in the district where the 
trial is to be had. The motion shali be made before 
trinl or hearing unless opportunity therefor did 
not exist or the defendant was not aware of the 
grounds for the moticn, but the court in its dis- 
cretion may entertain the motion at the trial or 
hearing. 


District of Columbia Code (1961 Ed.), §22-2901 (robbery): 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from 
the person cr immediate actual pessession of another 
anything of value, is guiity of robbery, and any 
person convicted thereof shall suffer imprisonment 
for not less than six months nor more than fifteen 
years. 


IV 
STATEMENT OF POINTS 

A, The Government did not prove guilt beyond a reasonable 
doubt, : 
(1) The procf consists solely of "identification" evidence 
furnishec by witnesses who did not have adequate opportunity 
tc observe their assailants. As a resuit, the ryan tae is 
inconsistent on several material facts, including the identifica- 
ticn of Appellants. : 
(2) po ec used prejudicial gegeesticn’ and leading 
questicns to make its case. 
B. The qourt erronecusly denied the motions to suppress. 
ql) Idegtification evidence is subject tc suppression. 
(2) The court was apprised that the arrests were allegedly 
made on information from a drunken woman who was unkacwn to the 
police and that Appellants were held approximately twenty-two 
hours prior to prelininary hearing for the express purpose of 
obtaining the evidence used against these Appellants at their 
trial. : 
(3) A hearing should have been held on the moti ons tc suppress. 
Cc. qincosecotion made inflamatcry reference to Vernon 
Cooper's prior incarceration in Alcatraz. The instructicns did 
not ocutiine the elements of robbery, did not advise that 


separate verdicts could be returned, and drew unfair emphasis to 


the intdrest of Appellants in the outecme of the trial. 
e 


Vv 
SUMMARY OF ARGUMENT 

A. The four employees who were the subject of a serious 
crime at 2 local Hot Shoppe were surprised and startled by 
armed men in the early morning and after the restaurant had 
closed. The record shows that these men - who furnished the 
cnly evidence against Appellants - did not have an adequate 
opportunity to observe their assailants. The record shows that 
such cpportunity for observation of any one of the three 
robbers that each of the four witnesses may have had was 
limited at best 'tc a mere few seconds, and then under circur= 
stances which would make any sure identification extremely 
difficult. Material discrepencies appear in their testimony 
concerning the identification of these Appellants. Further- 
more, the Government utilized prejudicial suggestion and lead- 
ing questicns to make its case against Appellants. Under all 
the circumstances, it cannot be said that it was proven beyond 
a reasonable dcubt that these Appellants committed the crime 
as charged. 

B. In spite of Appellants' vigorous assertions that they 
were ilkgally arrested, the court refused to conduct a hearing 
into the legality of the arreste and the probable cause for then. 
Appellants indicated that their arrests ten days after the 


commission of the offense were the result, at best, of a "tip" 


from 2 drunken woman who was previously unknown to the police. 


Appellants aisco indicated that they were heid Repel Sees 
twenty-two hours before preliminary hearing and that the 
police explicited the illegal arrests »y unreasonable delay 
pricr to preliminary hearing tc obtain the cnly evidence 
used against them at the subsequent trial. The court ruied 
? 
that Appeliants' mcticns were directed at the suppressicn of 
identification testimeny and that kind cf evidence is not 


suppressible as a matter of law. In sc ruling, the court 


' 


VEE OE SSS principies recently reiterated by the Supreme 
Court in Wong Sun v. United States, __U.S.__,83 S.Ct. 407 
(decided January 14, 1963), citing, inter alia, Boyd v. United 
States, 116 U.S. 616, 6 S.Ct. 524; Nueslein v. District of 
Columbia, 73 App.D.C. 35, 115 F.2d 6$0 (1940); and Bynum v. 
United States, 104 U.S.App.D.C. 368, 262 F.2d 465 (1958). 

The refusai of the court to ccncuct a hearing prevents 


Appellants from demonstrating the effect cf their illegal 


arrests and the exploitation thereof by the pclice upon the 


witnesses who appeared against them. It cannot be denied that 
these witnesses viewed Appellants in a line-up cr in line-ups 
conducted during the unreasonable twenty-two hour delay betwean 
arrest and preliminary hearing. But the acticn of the ccurt 
below pravente a demonstration of the elaahieh by the 
arresting officers of the illegal arrests to obtain their 
identifieation evidence, which exploitation is not only pre- 


judicial to these Appellants but is in violation of their 


constitutional rights under the Fourth and Fifth Anendnments. 
Since the twenty-two hour pericd prior to preliminary hearing 
constitutes exploitation per se, the instant cases should be 
roa new trial, with directions to conduct a hearing 
legality cf the arrests. 

C. During the cross~examination of Vernon Cooper, the 
Prosecutor made inflamatory reference to the prior incarceraticn 
of this Appellant in Alcatraz. In additicn, the instructicns 
did not cutline ‘the eciements of robbery, did not advise that 


separate verdicts couid be returned, and drew unfair emphasis 


to the interest of Appeilants in the cutcome cf the trial. 


ARGUMENT 


A 


The Government Did Not Prove Guilt Beyond a 
measconaple Doubt 
Wonzeli Ccoper may have : in trouble as a 
and he may be an abscounder from the Children's Center. 


young men may 


able doubt. 

It cannot be denied that the four 
ot 
can it be denied that a serious 
did the Government prove beyond 
Appellants were parties to that Lis It is submitted 
a negative answer is compelled by reason of (1) the leck of 
any adequate opportunity tc observe the assailants, (2) the 
serious inconsistencies among the wi testimony reiat- 

the manner in which much of 

the entif mn" evidence was elicited by seriously 
prejudicie cading questions and procedures. 

There were four Government witnesses - Messrs. 
Babeces, Brown, Benson, and McCrae. Mr, Babcock and Tommy 
Brown could not give evidence concerning ail of the armed 


men. Mr. Babeock confined his observations to one’ man, whom 


he identified as Wonzeil Cooper. Brown alsc limited his 


testimony to the activities of one man, identified as Vernon 


Cooper. And no testimeny concerning the third man was adduced 
from Mr. Babcock, Tommy Brown, or illic Benson. Only two 


witnesses (Benson and McCrae) gave accounts of the activities 


lec Babecck into the basement. dames McCrae, on the cther 


hand, testified that YWonzell held a gun on McCrae whii¢ 
4/ 


Yernon forced Babcock into the basement. 


AS ancther example, the record shows that Tommy 


x 


Brown -- the one who heard no shot -- identified Vernon as 
the man who forced him to the floor and that he saw no one 
else but Vernon (Tr. 77). James McCrae, however, stated 
that the unidentified third man "was holding Tommy" while 
the others were taken downstairs. 

The inability of the witnesses to recall events and 


to accurately remember the activities of their assailants is 


3/ Benson's inability tc recall events, much less identifica- 

tion, is revealed by the following testimony (Tr. 62-63): 

"@ How far was the -- where did you go when you got down the 
bottom of the stairs? A Weil, we went downstairs, there is a 
cook table abcut the size of this table right here and a 
littie aisle down beside the table and we went down the aisiec 
and Vernon pushed us up on the cther side of the table and 
that is when Vernon switched, that is when Wonzell -- let ne 
see, that is when Wonzell switched off on us, and went over 
behind Mr. Babcock and the safe." 


4/ Conversely, Benson said that Vernon tcok McCrae and Benson 
Fo the basement’ later; whereas McCrae said Wonzell was the 
one who forced them down. In the opening statement, the 
Prosecutcr said that he would prove that Wonzell took ali 
three people downstairs (Tr. 8-9). 
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the direct result of an inadequate oppcrtunity to make 
observations. For example, Mr. Babcock viewed his assailant 
for about’ 5-10 seconds on two ocecasicns, a totai of 10-20 


seconds (Tr. 38). ‘Willie Benscn reacted within on secon¢e 
a men who was covering his face and wearing 2 


darkened alley. Thereafter, Benson did not 


xf 
follow the activities of this man. (Tr. 42, 45, 56-57, 5.) 


A careful reading of Benson's testimony concerning the other 
man will reveal that such we ways "behind" 
Benson, who was either in : < liey or on the floor 
(Tr. 59, 61, 63). 

Furthermore, the testimony of Tommy Brown, whe 
acmitted that he was very nervous and upset at the time, 
added very little because he literally heard and cbserved 
nothing (Tr. 79, 81-82). At most, he hac but a "fewseconcs" 
to observe his assailent (Tr. 82). And a careful study of 
McCrae's testimony demonstrates that this witness cid not 
arise from the floor from the tine he was accosted until 
after the assailants departed (Tr. 86, 87, $0, 91). 

hese inadequacies may be considered as reasons for 
inconsistencies. Appellants ecntend, however, that their 
convictions and punishments should not be based on such 
faulty foundaticn. 

Aamittediy, identification may be a question for 


the jury in a proper case ana it is true that questions of 


fact anc credibility were submitted to the jury in the instant 
case. However, it is quite evident that the conviction of 


these Appellants :dces not rest upon credible inconsistencies -- 
5/ 


as the prosecutcr suggested in closing argument (Tr. 136).— 
Rather, the record reveals such serious contradictions with 
respect to identification in the testimcay of the four 

Gcovernment witnesses as tc render it impossible to find that 


identification of these Appellants was proved beyond a reascon- 


able doubt. 

These inadequacies in the Government' attempts to 
prove identification are further compounded by the prosecutor's 
flagrant use of suggestion and leading questions in connection 


with the testimony of Government witnesses. During the course 


5/ Wherein it was stated: "Mr. O'Rourke and Mr. Dooley say, 
Aon't convict these men on flimsy identification, What is 
flimsy about it? You know what is interesting about this 
case with respect to the witnesses that did testify, is that 
the (sic) don't all come in here and sing in harmony as it 
were, that is, the witnesses do not come in and say exactly 
the same thing." 

See also, for example, the Prosecutor's factual statements 
in closing argument to the effect that Vernon took Babcock's 
wallet (Tr. 125), and that Wonzell took Babcock into the 
basement but that Vernon said "i tcld you to keep them up- 
stairs." (Tr. 125-126; emphasis added.) 


6/ The identification given at trial by the witnesses and 
Fhe manner in which the prcsecution guided the testimony of 
its witnesses are to be considered in light c£ the fact that 
each Appellant and his ccunsel were compelled to stand before 
the jury panel, the four witnesses who testified, and Sergeant 
Blancato immediately prior tu the time these witnesses and the 
officer departed for the witness room before the trial start- 
ead (12/17 T.2-3, 6; Tr. 66). 


of Mr. Babcock's direct testimony, che folicwing improper 
questicning cccurred -- from which the jury could only infer 
that Wonzell had 2 conversation in the »asement (Tr. 20): 


"Q ...Did you hear any conversation between 
gonzell Cooper and anyone elise at or abcut 
the time you were shoved against this safe? 


A I heard someone say something about taking 
them upstairs. 


Q Do you know who Wonzell Cocper was talking 
with at that tine? 


A No, I did not." 


7/ 


And while Mr. Babcock, whe never did see Vernon, 
was testifying and defense counsel was attempting to show 
the confusion, the following cciloquy ensued (Tr. 34): 


"OQ And this man grabbed you frcem behind, 
his hand enciosing your belt at the rear? 


MR. HANTMAN: I cbject to the reference tc 
‘this man.' I think the record should refiect, 
if counsel is going tc refer to him, that we 
are talking about the defendant Wonzell Cooper 
‘ and he should be so referred tc. It would te 
very confusing in the record to have counsel 
refer to the defendant as the number three 
man or 'this man.' 


MR. O'ROURKE: It may be very confusing, but that 
is what I am trying to estabiish. 


JHE COURT: This witness hasn't established him 
as ‘this man,' you are using that expression. 
Who is it that you identify as 'this man?’ 

THE WITNESS: Wonzell Cooper, right." 


7/ Compare the testimony of McCrae (Tr. 90), concerning the 
Tact that Mr. Babcock was led downstairs by Vernon. 
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Then, during the course of his direct examination 


and without proper foundation, Jiliie Benson's memory was 


instantaneously Grawn to the Appeliants in the ccurtroom, as 
nm 
3/ 


follows (Tr. 4i):_ 


We: 


Do 'you knew the defendant Wonzeii Cooper, 
who is now talking to counsel did you know 
aim? Emphasis added. 


Yes 
Do you knew the defendant Vernon Cooper, 
the man sitting with his hands up to his 
chin? Emphasis added. 
A es." 
Then, on redirect examination which went beyond the 
scope cf both the direct and the crcess-examination, Benson's 
questicning w2s prejucichliy leading as follows (Tr. 68): 


Wwe 


2 When the defendant Vernon Cooper came up 
to you, did you see the scar on his face? 


Yes. 

When you got inside the premises of the Hot 
Shoppe, was he still wearing the hat, or did 
he remove it or what? 


He still had the hat on. * * * 


see the scar on his face then? 


And@ Tommy Drown, who heard no shot and ccouid not 
remember whether the man who accosted him was wearing a hat, 
was lead also into the following responses on redirect ex- 
amination which went beyond the scope of the prior examina- 
tion (Tr. 83): 


8/ It will be recalled from the Statement that Mr. Babcock, 
who had preceded Benson, had not identified Vernon (Tr. 16, 25), 
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When you locked at Vernon Cocper did you 
notice anything unusual about his face? 


He had pock marks on his forehead. 
Jhich side of the face was the scar? 
The left, I think." 
Furthermore, witnesses Benscn and McCrae were asked 
follcwing prejudicial questions (Tr. 55, 94): 


"Q f~nd cid ycu at that time give the police 
a description of these cefendants? 


A Yes. 


a a 

2 Did you give then a description of the 
people whe were at the dct Shop that 
evening? 

A Yes, I did." 

Althcugh some explanation may have been obtained oy 
the cross-examination of Benson (Tr. 55-56), the prejudice 
remained because the jury was lead to believe that the 
testimony of these witnesses -- and inferentially the others 
also -- was corroborated by police reports, In other words, 
even thongs no police officers testified in this case the 
jury could readily perceive that the Appellants had been 


arrested. The only conclusion which oculd therefore be drawn 


by the pry from the above cited testinony was that the 


descriptions, as given, tallied with the physical appearance 
of the accused. And it must de noted that the police reports 
were not available for study by the defense because the pro- 
secution chose not to have any officer take the stand on 
direct examination (See 13 U.S.C. §3500). 
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In sum,’ the errors alleged dc not constitute normal, 
excusable or expected discrepencies in a trial. Rather, the 
convictions herein rest solely cn the testimcny of four 
frightened men whc were subjected to Dlows, threatened with 
pistols, and forced tc remain on the floor throughout their 

perience (See Tr. 54-55). The opportunities 
for observing the assailants were admittecly limited to a 
matter of seconds. The acccunts given by these men were 
divergent on 2 number cf materiai facts and particularly with 
respect to ix vi There is no 
corroboration in the form of physical evidence, nor is there 
any pelice testimeny, inciudins fingerprint or ballistic 
reports or a production cf the descriptions given by the 
witnesses immediately after the events in questicn. Finaily, 
and perhaps of even greater Significance is the evident need 
of the Prosecutor to cbtain much of the identificaticn 
testimcny of his witnesses by suggestion and leading questions. 

For these reasons, the Government failed to carry 
its burden of proving beyond a reasonable doubt that these' 
Appellants committed the robbery in question. Rules 29(a) 
and 52(b), F.R.Crim.P. In any event, the prejudice result- 
ing from the manner in which these Appellants were tried can 


cniy be erased by the grant of a 


BEST COP" 
from the origi 


E 
The-Motions To Suppress Jere Erronecusiy Denied 

These Appeliants have always and steadfastly main- 
tained that their arrests were jilegai and that their rights 
under Sneicecancn and Fifth Amendments were viclated. At the 
outset of the proceedings on Appellants’ initial motions te 
suppress ,} it appeared that the court would make the proper and 
required inquiry into the factual circumstances cf the arrests 
(11/16 T 4, 5). However, when the Government announced that 
it would introduce no tangibie objects against chee Appellants, 
the ccurt refused to take testimony cr concuct a hearing on the 
legality of the arrests and errenecusly rulec that identifica- 
tion testimony constituted evidenee which -- as a matter of 
law -- is not subject to suppression (11/16 T 10; 11/21 T 3). 

Thereafter, the motion te suppress was rénewec based 
on Rule 5(a). The recoré shows that in additicn te the fact 
thet the arrests cccurred on Sunday, May 20, 1962, and the 
preliminary hearing hela approximately twenty-two hours later, 
counsel had disccovered upon interview of the informer in the 
District cf Columbia Jail that the so-called "probable cause" 
for the arrests emanated fron hearsay information given to 
the police by 2 drunsen woman with a mobile address whe was 
not previously known to the arresting officers (Orig. Record; 
3J.A. 2\ ). The record fails tc show any reference to this 
drunken informer by Witness Biancato at the hearing before 


the Commissioner (Orig. Record; J.A.2-). 
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Y AVAILABLE 
nal bound volume 


The events between the offense on May 10, 1962, and 
the preliminary hearing on May 21, 1962, cannot be fully 
described because the court permitted no hearing. Sufficient 
facts, however, may be gleaned from the meagre record to in- 
dicate that the court erred by refusing to conduct a hearing 
under Rule 41(e) and by failing, under Rule 5(a), to suppress 
the evidence obtained by police exploitation of an illegal 
arrest and illegal detention. 

Although there are countless ways in which the arrests 
could have been made without probable cause, we start with the 
proposition that if the arrests were made solely on the basis 
of a "tip" received from an unreliable informer, the arrests 


were made without probable cause and in violation of Appel- 
9/ 


lants' rights under the Fourth Amendment. As a result of 


the arrests at least six events followed: 


(1) Appellants were not taken immediately 
before a magistrate. 


(2) The police conducted a line-up or a series 
of line-ups after rounding up the witnesses 
during the illegal detention. 


9/ The illegality of the arrests (or the need to conduct a 
hearing on the legality of the arrests) is the primary dis- 
tinguishing feature between the instant cases and Payne v. 
United States, 111 U.S.App.D.C. 94, 294 F.2d 723 a3eiy, 
cert. denied, 368 U.S. 883. In addition, however, in Payne 
there was an admission @hich the trial court excluded) and 
evidence was admitted showing Payne's possession of the tools 
of a confidence man. In any event, Payne was decided prior 


to Wong Sun, infra. 


After, but only after, the police had 
compiled some identifications Satisfactory 
for their purposes, they took Appellants 
before a committing magistrate 
o 10/ 
(4) Witnesses appeared before the grand jury. 
Presumably, Messrs. Babcock, Benson, Brown 
and McCrae were among those testifying. 


(5) App2llants were made the subject of scrutiny 
of the prospective witnesses Curing the voir 
dire. 


{6) The witnesses furnished evidence against 
these Appellants. 


The extent and importance of the error of the court 
below is demonstrated by a reading of the opinion of the Supreme 


Court in Wong Sun v. United Stat U.S. _, 83 S.Ct. 407 


at 416 (decided January 14, 1963). In reviewing some cf the 


history of this much litigated aspect cf criminai law, the 


Court reiterated the prohibitions against indirect) products 


19’ At the hearing on the motions to suppress, it will be 
“uelpful if the grand jury minutes of the witnesses were 
produced so that a true comparison of all evidence: ccn- 
tradicting the denials of these Appellants may be made. 

See Gordon v. United States, 112 U.S.App.D.C. 33, 299 F.24 
117 (1962); and De Binder v. United States, 110 U.S.App.D.C. 
244, 292 F.2d 737 (1961). 
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illegal invasions as follows: 


"In order to make effective the fundamental 
constitutional guarantees of sanctity of the home 
anc inviolability of the person, Boyd v. United 
States, 116 U.S. 616, € S.Ct. 524, 29 L.Ed. 746, 
this Court held nearly half a century ago that 
evidence seized during an unlawful search could 
not constitute precof against the victim of the 
search. Weeks v. United States, 232 U.S. 383, 

34 8.Ct. 341, 58 L.Ec. 652. The exclusicnary 
prohibition extends as well tc the indirect as 

the direct products of such invasions. Silverthorne 
Lumber Co. v. United States, 251 U.S. 385, 40 

S.Ct. 132, 64 L.Ed. 319. Mr. Justice Holmes, 
speaking for the Court in that case, in hoking 

that the Government might not make use of informa- 
ticn cbtained during an unlawful search to sub- 
pcena from the victims the very decuments illegally 
viewed expressed succinctly the policy of the broad 
exclusicnary rule: 


/ In Kilicugh v. United States, U.S.App.D.Cc. » 315 F.2d 
241 at B22 (102), this Court Stated: "We are aware that the 
Supreme Court has not placed the Mallory exclusionary rule 
on the Constitution, as it has the eryclusion of evidence 
obtained by an unreasonable search and scizure. As to the 
jiatter see Mapp v. Ohio 367 U.S. 643, 31 S.Ct. 1684, 6 L.Ed. 
2d i031." The Court, however, then pointed cut that the rules 
of evidence pertaining to confessions has been formulated 
on the background of both the Fifth Amendment and Rule 5(a). 

For recent, DUE PROCESS cases, see Haynes v. Washingto~, 
U.S. , 33 S.Ct. 1336 (1963), and Lynuum v. TiTinois, — 
7 USS , 83:)8ct. S17 at 922 (1963), whérein the Suprene 
Court stated: "As was stid in Payne v. Arkansas, 'this Court 
has uniformly held that even though there may have been 
sufficient evidence, apart from the coerced confession, to 
Support a judgment of conviction, the admission in evidence 
cover objection, of the coerced confession vitiates the judg- 
ment because it viclates the Due Process Clause of the Four- 
teenth Amendment.’ 3€5 U.8. 560, at 5€8, 73 S.Ct. 844, 850, 
2 L.Ed. 2d 975. (citing cases.)" 
For a recent FOURTH AMENDMENT case see Ker v. California 
U.S. ,» 33 S.Ct. 1623 (1963). See alsc-Nueslein vo 
District of Columbia, infra, 73 App.D.C. at 37-33, 115 F.2a 
at 652. 


'The essence of a provision forbidding the 
acquisition cf evidence in a certain way is 
that not merely evidence so acquired shail 
not be used before the Court but that it 
shall not be used at all. Of course this 
does not mean that the facts thus cbtained 
become sacred and inaccessible. If knowl- 
edge of them is gained from an independent 

' source they may be proved like any others, 
but the knowledge gained by the Government's 
own wrongs cannot be used by it in the ‘way 
proposed. 251 U.S.at 392, 40 S.Ct.at 133," 


Continuing, the Court exposed the essential error 


12/ 
ef the court below in the instant case. 


"The exclusionary sule has traditionally barred 
from trial physical, tangible materials obtained 
either during or as a direct result of, an un- 
lawful invasion. It follows from cur holding in 
Silverman v. United States, 365 U.S. 505, 31 S.Ct. 
679, 5 L.Ed.2d 734, that the Fourth Amendment may 
protect against the overhearing of verbal state- 
ment as well as against tke more traditional seizure 
of ‘papers and effects.' Similarly, testimony as 
to matters observed during an unlawful invasion has 
been excluded in order to enforce the basic consti- 
tutional policies. McGinnis v. United States, 1 
Cir., 227 F.2d 593, Thus, verbal evidence which 
derives so immediately from an unlawful entry and 
an unauthorized arrest as the officers' action in 
the present case is no less the ‘fruit! of official 
illegality than the more tangible fruits of the 
unwarranted intrusion. See Nueslein v. District 

of Columbia, 73 App.D.C. 35, 115 F.2d 690." 


12/ Sidnificantly, the Supreme Ccurt cites with approval and; 
Indeed, utilizes the same McGinnis case which was relied upon 
by Appellants (11/21 T 6, G), Sut rejected by the court below. 
Furthermore, the Supreme Court also cited with approval and 
utilized the opinion of this Court in Bynun, infra (Id., p. 
417 n. 12), also relied upon by Appellants and rejected by 
the court below (11/16 T 9-10). 


fed then the Court restatec: 


"Nor Go the policies underlying the exclusionary 
rule invite any logical distinction between 
physical and verbal evidence. Either in terms of 
deterring lawless ccnduct by federal officers, 

Rua v. Unitec States, 350 U.S. 214, 76 S.Ct. 232, 
100 L.c. 233; or of closing the doors of the fed- 
eral courts to any use of evidence unconstituticn- 
ally obtained, Elkins v. Unitec States, 364 U.S. 
206, 80 S.Ct. 1437, 4 L.Ed. 24 1669, the danger 

in relexing the exclusicnary rules in the case of 
verbal evidence would seem too zreat to warrant 
introducing such a distinction." 


Having before it no question of a valid arrest, the 
Supreme Court's concern went tc the use to which tae "fruits" 
of improper police activities may be made against an accused. 
In announcing the consequences which flew from unchegked police 
power, the Court statec (83 S.Ct. at 417): 


"...dence this is not the case envisioned by this 
Court where the cxclusicnary rule has no applica- 
tiou because the Government learned of the evidence 
‘from an indepencent source,' Silverthorne Lumber 
Co. v. United States, 251 U.S. 385, 392, 40 S.Ct. 
182, 183, 64 L.Ed. 319; nor is this a case in which 
the connection between the lawless conduct of the 
police and the Ciscovery of the challenged evidence 
has ‘become so attentuated as to dissipate the taint.' 
Nardone v. United States, 308 U.S. 338, 60 S.Ct. 266, 
84 L.Ed. 307." 


Then, the Court announced a test which is applicable 
13/ 
to the instant case: _ 


13/ This Court recently commented upon this test when it per- 
mitted the introduction of the concner's testimony about the 
condition ci a body and the cause of death in an abortion case. 
Wayne v. United States, _ U.S.App.D.C. __ (No. 16709, decided 
April 4, 1363) (Slip opinion pp. 6-8). Insofar as the instant 
case is concerned, however, Wayne has no application because 
the Court there invoked the “independent source” rule rather 
than the “poisonous tree" doctrine. Here, the court below 
refusec Appellants the right to establish the primary ille- 
gality and the resultant exploitation by the police. 
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"we need not hold that ail evidence is 'fruit 

of the poisonous tree' simply because it would 

not have come to light but for the illegal 

actions of the police. Rather, the more apt 
question in such a case is 'whether, granting 
establishment of the primary illegality, the 
evidence to which the instant objection is 

made has been come at by exploitation of that 

illegality or instead by means sufficiently 

distinguishable to be purged of the primary 

taint.' Maguire, Evidence of Guilt, 221 

(1959). ***" 

“ In the instant case, Appellants were not permitted 
to test their contention that the arrests were illegal. For 
purposes of this appeal, therefore, "establishment of the 
primary illegality" must be assumed. The questicn to be 
resolved then becomes whether the identification testimony 
of Witnessee Babcock, Benson, Brown, and McCrae was obtained 
by police exploitation of their unlawful actions. 

It is Appeilants' contention that the identification 
evidence was "come at by exploitation" of iliegal acts of the 
arresting officers. The Government argued below that such 
evidence did not grow out of any police irregularities 
(11/16 T 11-12). The record does not provide an answer 


because the trial court refused to accord the requested hearing 


with respect to the issues of illegality and exploitation. 


Therefore, the court's direct refusal to conduct 
a hearing prevents Appeliants from showing net only that their 
arrests were illegal but that the testimony of the witnesses 


egainst them was the "irwit cf the poisonous tree." For example, 


Appeliants can not show how many persons were arrested cn 


May 10, 1962, and the details cf such arrest, including the 
14/ ~ 
probable cause for the arrest cf each person. #$ Nor can they 


indicat manner in which the witnesses described their 
15 / 
assailants in the police reports. And the manner in which 


these cases were’ treated below prevents Appellants from showing 
that no tangible! cbjects were seiwed at the time of the arrest 
which bear on the Hot Shoppe crime. 

In the absence of a hearing on the arrests, it can 
only be assumed that the Government proved its case with tainted 
evidence. There is no showing as to why the police awaited 
twenty-two hours before taking Appellants to the preliminary 
hearing required by Rule 5(a). There is no showing of the manner 


in which the line-up or line-ups were conducted, nor is there 


14/ If it was a "dragnet" arrest based merely upen the statements 
Of a drunken woman that these Appellants might have been in- 
volved in unspecified criminal activities, such fact should 
have been brcught cut in a hearing. 

Cf prime Significance in a case involving two co-defendants 
is the fact that each has the independent right tc demonstrate 
the lack of probable cause for his own arrest. Thus, each of 
these Appellants has the constitutional right to a hearing. 


15/ It seems unlikely that such descriptions tallied with the 
descriptions given at trial (See. Tr. 64). Ctherwise, it should 
not have taken the police ten days to locate and arrest these 
Appellants, particularly when each has a pelice record and 
Vernon's facial scar might by noticeable encugh to be indicated 
in such police record. And disclosure of descriptions which 
ciffer from those given at trial will be fatal to the credibility 
of the Government's witnesses. 


/  16/ 
any showing of how many line-ups were actually held.” nd 


there is nothing in the record to indicate the arrest and 
17/ 


identification of the "third man" referred to in the record. 


Of prime importance, however, is the fact that the 


record does not show the effect of the line-ups upon the 
witnesses. Absent a production of prior descriptions and a 
detailing of the manner in which the line-up identifica- 
tions were made, it is impossible to show the "taint" which 
permeates these cases. Thus, the failure of the court below 
to conduct a hearing prevents Appellants from demonstrating 
variances between the initial descriptions and those given 

at trial. It also prevents the extraction of facts indicating 
that the identification evidence later introduced at trial 


was come at by police exploitation of the illegal arrests. 


16 / The record shows implicit confusion concerning which 
of the four witnesses were together at police headquarters. 
Mr. Babcock and Benson stated they were alone at ‘the time 
(Tr. 26, 65); whereas kcCrae saidc the four men were all to- 
gether (Tr. 98). On the other hand, Mr. Babcock did not 
identify Vernon at trial. If he identified Vernoa at the 
line-up (see Tr. 25, 26), the case contains reversible errcr; 
but if he did not identify Vernon and he viewed the first 
line-up, Vernon should have been released (Tr. 65). If 
Tommy Brown viewec the first line-up, Wenzell shoulc have 
been releasec. See United States v. Meachum, 197 F.Supp. 
803 (D.D.C. 1961). Only a hearing will resolve these and 
all the other essential facts surrounding the line-ups. 


17/. Witness McCrae referred to "the brother that is dead" 
(fr. 88). Appellants may lack standing to present issues 
on behalf of others, but they are entitled to indicate the 
extent of the "tainted" evidence against then. 
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For purposes of the instant case, the trans- 


porting of a person to 2 line-up is tantamount to peering 


secretly into his home or office and his personal life. But, 


as the Supreme Court stated in Silverman v. United States, 
365 U.S. 505 at 511-512, 31 S.Ct. 679 at 683 (1961), citing 


inter alia, 3o0yd v. United States, 116 U.S. 616, 6 S.Ct. 524 
18, 
(1886): 


"The Fourth Amendment, and the personal 

rights which it secures, have a iong history. 
At the very core stands the right of a man 

to retreat into his own home and there be 

free from unreasonable governmental intrusion. 
Entick v. Carrington, 19 Howell's State Trials 
1029, 1066; Boyd v. United States, 116 U.S. 
616, 626-630, 6 S.Ct. 524, 530-532, 29 L.Ed. 
746, This Court has never held that a federal 
officer may without warrant and without consent 
physically entrench into a man's office or 
home, there secretly observe or listen, and 
relate at the man's subsequent crininal trial 
what was seen and heard." 


And even if being transported to a line-up is not 
an involuntary act, these Appellants are not without right to 
a hearing on the legality of their arrests and upon the effect 
of delay in the preliminary hearing. Commenting on voluntary 
actions by an accused the Supreme Court stated in Wong Sun 


19/ 
(Ia. at 417 n. 12):— 


18/ It is tc be noted that the historically important Boyd 
Gase was also cited in Nueslein, supra, 73 App.D.C. at 89, 
and in Wong Sun, supra, GS 5.ct. at 416. 


19/ See note 12, supra. 


".,,For illustrative situations where a voluntary 
act of the accused has been held insufficient to 
cure the otherwise unlawful acquisition of evi- 
dence, see Bynum v. United States, 104 U.S.App. 
D.C. 363, 262 F.2a 465 (holding inadmissible 
fingerprints made by defendant after unlawful 
arrest); United States v. Watson, D.C. 129 F. 
Supp. 776 (excluding narcotics voluntarily sur- 
rendered by accused in the course cf an unauthor- 
ized search) .**#*" 


It is also to be noted that, among the cases cited in 


wong Sum, the Supreme Court made significant reference to Roesicin 


v. District cf Columbia (Id. p. 416). And in Nueslein, this 
District cf Columbia (Uc. Nuesicin 


Court said (73 App.D.C. at 91): 


"Once it is realized that the common law rule, 
all competent evidence is admissible neo matter how 
‘secured, is nc longer the law when the iVth Amenc- 
ment is infringed, this case presents one simple 
basic question; is it more important to effectuat 
the vital constitutional policy cf security in the 
home from general investigations cirected toward 
the hope that some evidence will turn up, or the 
policy that all miscemeanants be brought to task. 
we feel that the policy of making effective in 
concrete cases 'The right of the people to be se- 
cure in their persons, houses, papers and effects, 
‘against unreasonable searches and seizures, **#*' to 
be the more important." (Footnote omitted.) 


Such policy and the judicial prohibition against 
arrests for investigation were reiterated in Mallory v. United 
States, 354 U.S. 449 at 454 and 456, 77 S.Ct. 1356 at 1359 and 
1360 (1957), wherein the Supreme Court stated, in pertinent part: 


.").,The police may not arrest upon nere suspicion 
but only on ‘probable causé.' The next step in 
the proceeding is to arraign the arrested perscn 
before a judicial cfficer as quickly as possible so 
that.he may be advised of his rights and! sco that 
the issue of probable cause may be promptly deter- 
mined..." 
xe KOK * 
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...It is not the function of the police tc arrest, 
as it were, at large and to use an interrogating 
process at police headquarters in order to determine 
whom they should charge before a ccmnitting magis- 
trate cn ‘probable muse. '" 

Appellants claim that they were arrestec without 
probadle cause.’ The record shows that the court below refused 
to ecneuct 2a hearing on the legality of their arrests. The 
record 2lisue shows that these Appellants were heid for nearly 
twenty-two hours prior to preliminary hearing and that the 

Clice utilizec such pericc of time to turn up the evidence 
which was introduced against Appellants at trial. This un- 
reasonable delay was, under the Mallory-Upshaw-McNabb rule 

and the holding in Wong Sun, exploitation per se. These 

cases, therefore, should de remanded to the District Court 

for new trial with directions to hold, prior to such new 

trial, 2 hearing on the legality of the arrests. Upon a 

finding of arrest without probable cause, the court will 

suppress the evidence adducec from Messrs. Babcock, Benscn, 

Brown, and McCrae. In the alternative, these cases should be 

remanded for new trial, with directions to hold, prior to such 

new trial, a hearing on (1) the legality of the arrests and 

(2) the extent to which the police exploited the unreasonable 

delay between arrest and oreliminary hearing to obtain evidence 

against these Appellants. The evidence adduced from Messrs. 

Babcock, Benson, Brown, and McCrae will be suppressed upon a 

finding that such evidence was the product of the "primary 


illegality" or had Deen "come at by exploitation of that il- 


legality." Wong Sun v. United States, supra, Bynum v. United 


States, supra. -37- 
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Appellants Were Improperly Convicted And 
The Instructions Were Erronecus 


prosecution attempted to bring cut a eriminal record (Tr. 107- 
163), thereby necessitating an explanation that Vernon could 
not have committed an cffense in 1956 because he was in priscn 
at the time (Tr. 108). The Prosecutor's 
to "Alcatraz" not only viclated Vernon's legal right to proper 
proof of conviction in the face of his denial (District of 
Columbie Code, §14-305), but could only serve to inflame the 
minds of the jurors and prejudice the rights of Wonzelil as 
well as Vernon. | 

in addition, the trial court did not cutline the 
etonents of the offegse of robbery in the instructions but 
merely read the indictment and the statute to the jury (Tr. 141- 
142). And each Appellant was prejudiced by the failure of the 
court tb instruct that different verdicts could be returned 


against each Appeliant (cf., Tr. 142). 


Finally, the following charge should inot have been 
given in this case (Tr. 140): 


“Bach of the defendants testificd here as a 
witness and each has a deep personal interest 

in the outcome of this case and, therefore, when 
you consider the testimcny of the defendanta as 
witnesses, you may consider whether or not the 
interest of the defendant in the outcome of the 
case colored his testimony in anyway: (sic)." 


Y AVAILABLE 
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Having just advised the jury that it ccuid consider the 
interest cf witnesses in the cutcome cof the case, the court's 
ional comments ccncerning Appellants drew unfair emphasis 
to their particular position in the case. 
Acmittedly, none cf these points was the subject of 
arefiul scrutiny should be given to all 
cases wherein the convictions rest solely 
upen the testimony of "identification" witnesses, especially 
where the record shows nc adequate cppcertunity to observe. 
CONCLUSION 
Wherefore, it is respectfully submitted that the judg- 
ments of the District Court be reversed. 
Richard S. T. Marsh 
Lewis Carroil 
Ross, Marsh & Foster 
725-iS5th Street, N.W. 
Washington 5,D.C. 


Attorneys for the Appellants 
Appointed by this Court 


July 19, 1963 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy cf the foregoing 
brief for Appellants was served personally upon Frank Q. 
Nebeker, Chief of the Appellate Secticn, office of the 
United States Attorney, Washington, D.C. by leaving a 
copy therecf at his office, and a copy was also mailed to 
Wonzell Cooper at Box 25, Lorton, Virginia, and Vernon Cooper 
at District cf Columbia Jail, 200-15th Street, S.E., 
Washington, D.C., this 19th day of July, 1963. 


{ /s/ Lewis Carrcil 
ewis Carro 
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REPLY BRIEF FOR APPELLANTS 


ARGUMENT IN REPLY 
Appellants have shown in their initial brief that the 
court below ccomitted reversible error when it denied their 
request for a hearing on the motion to suppress identification 
evidence. 
The test to be applied is that which was announced 


recently by the Supreme Court in Wong Sun v. United States, 


U.S. , 83 eye at 417 (1963), relied upon by Appellants 
L 
(Br. pp. 28-32). There, the Court stated: 


"We need not hold that all evidence is ‘fruit 

of the poisonous tree' simply because it would 

not have come to light but for the illegal actions 
of the police. Rather, the more apt question in 
such a case is ‘whether, granting establishment 

of the primary illegality, the evidence to which 
the instant objection is made has been come at by 
exploitation of that illegality or instead of means 
sufficiently distinguishable to be purged of the 
primary taint.' Maguire, Evidence of Guilt, 221 
(1959), ***" 


1/ It is to be noted that the Government's brief herein does 
not cite, much less discuss the Wong Sun case. 


aa 


Because the court below refused the requested 
hearing, it must be conceded for the purposes of this appeal 
that, as alleged in the motions to suppress, the arrests of 
Appellants were unlawful, the subsequent detentions of Appellants 
were illegal, and the police exploited these unlawful and illegal 
acts to obtain the line-up identifications of Appellants and 


the .resultant evidence adduced against Appellants in form of 


identification testimony by the four government witnesses at 
2/ 
trial. In the absence of a hearing, the “primary illegality" 


alluded to in Wong Sun is to be assumed. 

The record shows that the material allegations con- 
cerning the basis for the arrests (J.A. 21), were not denied 
in the ccurt below. The Government interposes no denial in 
this Court. The record also shows that the preiiminary hear- 
ings afforded Appellants were delayed for approximately twenty- 
two hours after arrest. And the record shows that the police 
utilized this illegal delay in order to Pondacd rs line-up 
or a series of line-ups at which these Appeliants were identified. 
These facts were not denied below. Nor are they denied in this 
Court... | 
2/ The Government implies that there was one arrest, one 
detention, and one identification (Govt Br. 8).: This is not 
true. Wonzell Cooper and Vernon Cooper maintain the right, 
jointly and severally, to attack their own individual arrest, 


detention and identification, and to pursue appeals in this 
Court. 


Appellants sought to present evidence upon these 
facts in the lower court. They also sought to present evidence 
upon the effect of these facts, among others, upon the wit- 
nesses who appeared on behalf of the prosecution. Clearly, 
Such evidence should have been agduced because Appellants are 
entitled to disclose the facts surrounding (1) the unlawfulness 
of their arrests, (2) the illegality of their detention, and 
(3) the exploitation by the police of illegal actions to come 
at the evidence which was used against Appellants at trial. 

Without discussing 4ppellants' claims of unlawful 
arrest and illegal detention, the Government seeks toimply that 
the identification testimony of its witnesses is free of the 


taint of illegal police activity. Seeking unjustifiably to 


equate a description of the assailants (J.A. 55, 94), with the 


description of these Appellants, the Government's brief states 
and concludes as follows (Govt Br. p. 9): 


"| ,The evidence against the appellants consisted 
of the testimony of four eyewitnesses to the armed 
robbery, and their ability to identify the robbers 
was known to the police ten days prior to appellants' 
arrest. The descriptions were given to the police 
on the night of the crime. Clearly, the testimony 
of the withes@es was not the result of any arrest -- 
legal or illegal -- but the result of citizens being 
the victims of a crime and having an opportunity to 
view their assailants." (Emphasis added.) 


The conslusion, however, is precisely what these 
Appellants sought to test by their motions to suppress and 
effectively points up the merit to the contentions advanced by 
Appellants.’ There is nothing in this record to show that any 
Government witness described these Appellants to the police 
prior to their arrest. Only a hearing can determine whether 


the witnesses ever gave a "description" of their assailants, 
aoe 


3/ 
in fact. In other words, Appellants are entitled te a. hecring 


on the legality of their arrests. They are also entitled to 


demonstrate that the "tainted" evidence used against them at 


trial was the direct product of illegal action and exploitation 
by the police. The court below erred in refusing to conduct 


a hearing on these material issues and it is no answer to imply 
4/ 
from matters dehors the record that the identification 


evidence against Appellants and the ability of the witnesses 
to identify Appellants stemmed from an independent source, 


namely, "The descriptions [which] were given to the police on 
5/ 
the night of the crime." (Govt Br. p. 9, supra. om 


¥ The Government notes that no request for the statements of 
the withesses was made at trial. (Govt Br. p. 8n. 3). This 
is concfded. But, a "description" in a police report is not a 
signed Statement by a witness and the Government does not 
answer Appellants' contention (Br. pp. 32-33) that "...the 
court's direct refusal to conduct a hearing prevents Appellants 
from showing not only that their arrests were illegal..." but 
from indicating "the manner in which the witnesses described 
their assailants in the police reports." (Emphasis added, 
footnote omitted.) 

In simple terms, production of the descriptions in the 
police reports -- now dehors the record -- at the hearing on 
the motions to suppresS will enable the court to ascertain the 
full extent of the "taint" and exploitation in these cases. 


4/ Having been denied a hearing in their own cases, Appeliants 
agree with the Government's comment that reference to the 

Joint Appendix in another case is not pertinent here (Govt 

Br. p. 2n. 1). 


5/ Since there has been no factual determination, after a full 
hearing, that the evidence adduced against Appellants came from 
an independent source, rather than from exploitation of illegal 
police action, reference (Govt Br. p. 9) to sayne v. United 
States, U.S.App.D.C. (No. 16709, decided April 4, 1963), 
and the Second Bynum case, 107 U.S. App. D.C. 109, 274 F.2d 767 
(1960), is inapposite. See Appellants' Brief, pp. 30 n. 12, 

31 n. 13, and 35-36. 


Furthermore, the very cases relied upon by the 
Government effectively indicate the merit of the contentions 
advanced by Appellants (Govt Br. p. 8-9). In Frisbie v. Collins, 
342 U.S. 519 at 522, 72 S.Ct. 509 at 512 (1952), a habeas corpus 
proceeding wherein the Court refused to overrule a line of 
cases which hold that "forcible abduction" does not impair the 
jurisdiction of the criminal court, the Supreme Court stated, 
in pertinent part: 

"[Such cases] rest on the sound basis that 

due process of law is satisfied when one present 

in court is oonvicted of crime after having been 

fairly apprized of the charges against him and 

after a fair trial in accordance with con- 

stitutional procedural safeguards. There is 

nothing in the Constitution which requires a 

court to permit a guilty person rightfully con- 

victed to escape justice because he was brought 

to trial against his will." (gmphasis added.) 

And in Gillars v. United States, 87 U.S.App.D.C.16 
27, 182 F.2d 962 at 973 (1950) (Govt Br. p. 8), this Court held 
that the District Court had jurisdiction to try the accused 
notwithstanding she was brought against her will into the 
District of Columbia from Germany. Significantly, however, 
the Court noted: 

"There is no contention made that fruits of 

an illegal arrest were used in obtaining 

appellant's conviction. Cf. McNabb v. United 

States, 1942, 318 U.S. 332, 63 S.Ct. 608, 87 

L.Ed. 819." 

The other case chiefly relied upon by the Government, 


Payne v. United States, 111 U.S.App.D.C. 94, 294 F.2d 723 (1961), 


cert. denied, 368 U.S. 883 (Govt Br. p. 2), is clearly dis- 


tinguishable (See Appellants' Brief, p. 27 n. 9). There, 
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the Court stated, in pertinent part (Id. at 95 and 98, 294 


F.2d at 724 and 727): 

"The description of cne of the swindlers given 

by Warren, as shown by Officer Dixcn's file, 

seemed to fit Payne 

lengthy detention for the purpose of rounding 

up conplaining witnesses so that they may view 

a suspect, we must note that here Payne's 

arrest was based on probably cause, and was 

Clearly, Frisbdie, Gillars, and Payne do not apply 
where the contention is made that there is an absence of due 

of Ruic 
a ack 

of a fair trial, and the uSe at trial of the fruits of an 
illegal arrest and exploitation of illegal police activity. 
As Frisbie says, even a guilty person -- and Appellants do 
not concede guilt -- must be "rightfully convicted." 
Appellants say that every accused possesses the right to 
demonstrate the manner in which the evidence adduced against 
them was obtained. Only 2 hearing in the instant cases will 
permit Appeliants to exercise their rights. wong Sun v. 
United States, supra. 


For example, in one of the motions filed in the 


court below, the allegation is made that (J.4. 21): 


"The defendant was arrested by the police without 
2 warrant for either arrest or search and seizure 
on Sunday, May 20, 1963. This arrest occurred as 
the result of hearsay information given to the 
police by an informer who was not previously Known 
to the arresting officers....she was interviewed 
recently by counsel. At that time, she told 
counsel that she was drunk when she went to the 
police, she was given more to drink by the police, 
and that she was finally so drunk that in order to 
stand she had to be supported by two officers, one 
under each arm...." 


At least three statements in this motion should have 

been explored at a hearing, especially since the Government did 
Ss 

not deny them. in the first place, ,the court below should 
have ascertained whether the “informer" was reliable and 
whether, in fact, she was unknown to the arresting officers. 
Secondly, her drunken condition should have been explained and 
the effect of her drunkenness on her reliability should have 
been determined. And thirdly, the court should have determined 
whether, in fact and in law, the arrests of Appellants was 
bottomed on "hearsay." 

In Schoeneman v. United States, __U.S.App.D.C.__ 
(No. 17,359, decided April 4, 1963) (Slip opinion pp. 10, 10-11 
n. 14), this Court stated, in pertinent part: 

"i. Im establishing probable cause, of course, 

the commissioner may rely upon hearsay information 

‘so long as the informants statement is reasonably 

corroborated by other matters within the officer's 

knowledge.' Jones v. United States, supra, 362 U.S. 

at 269." — 

The Court indicated that mere corroboration of 


reliability of the informer does not rect the necessary test, 


and stated (Id. n. 14): 


sv See also Appellants' Brief, pp. 18, 25 


re 


"Ah statement that the affiant believes the informant 
to be reliable has not been required if other 
evidence reasonably corroborates the hearsay (cita- 
tions omitted). However, the acceptance of hearsay 
evidence represents a dangerous relaxation of the 
standards protecting homes against oppressive searches 
and we would not strain to sustain qucstionable uses 
of it. Though his views did not prevail in that casc, 
it would be difficult to improve on the discussion 
of Mr. Justice Douglas in Draper v. United States, 

supra, Note 13, at 314." 

The principles enunciated in the cases cited by 
Appellants (Br. pp. 26-37) and in Schoeneman are realistically 
based on the constitutional guarantees against illegal arrests 
and against illegal searches and seizures. They are also an 
acknowledgement that convictions must not rest upon erroneous 
or mistaken testimony, regardless of whether such testimony is 
the result of deliberate or unintentional misstatements. 

In the instant cases, it is easy to understand how 
and why mistaken testimony -- deliberate or otherwise -- caild 

Four co-workers, aS a result of a serious experience, 
inform the police that an armed robbery has been committed at 
their place of business and that they were the victims. The 
information given tothe officers is not enough for the police 
to apprehend anyone. However, upon hearsay evidence received 


from a drunken woman who is previously unknown to them (these 


facts are not denied), the police raid the Cooper home and make 


arrests ten days after the commission of the oifense. 


The Cooper brothers are not taken before a committing 


magistrate. Rather, they are jailed, incommunicado, until 


2 line-up or a series of line-ups are conducted. It is not 
claimed that the Coopers had an attorney present. It is not 
shown that anyone was present for the purpose of testing the 
credibility of the witnesses or the manner in which the line-up 
or line-ups were conducted. At will, the police could arrange 
and rearrange the suspects. Without control, the police could 
indelibly impress the physical characteristics of the colored 
male. suspects into the minds of the witnesses -- knowing well 
that destruction of a committed witness rarely, if ever, occurs 
during cross-examination at trial and that, on the other hand, 
a defendant who takes the stand to protest his innocence will 
be crucified by cross-examination which brings out a prior 
criminal record. 

After, but only after, the police are satisfied that 
the victims will prove to be satisfactory witnesses at the trial, 
the Coopers are taken before the Commissioner. It requires 
little imagination to understand that during the twenty-two hours 
between arrest and preliminary hearing, the four witnesses in 
this case had more than ample time to view and study the 
accused, and to discuss the crime and Appellants with the 


officers. 


The effect of this illegal’ police exploitation is 


reflected by the record of the triai, even though the 


essential error of the court below had already been committed. 
Appellants were forced to stand before the witnesses during 
voir dire, thereby refreshing the recoilecticn of the wit- 
nesses and the police cfricers with them in ane eS room 
during triai; the witnesses a upon material 
facts, including Ameritas one there was no corroboration 
cf their testimony; the initial descriptions were not produced; 
and the prosecution resorted to suggestion, innuendo, leading 
questions, and improper cross-examination in order to make 

its case. 

These Appellants contend that, on the record, they 
are entitled to 2 judgment of acquittal. In any event, they 
want the chance to show that their identification at trial 
stemmed from the line-up cr line-ups, and not from the initial 
descriptions given on May 10th. These Appellants requested 
the opportunity to vrove that their arrests were unlawful, their 
detentions illegal, and that the only evidence adduced against 
them at trial was the product of illegal police activity 
and of the exploitation of such activity by the police. The 
court below refused to permit a hearing and, therefore, 
committed reversible error. “ong Sun v. United States, supra. 
6/ Appellants are seexing to bring before this Court the fact 
That James A. Babcock, the Government's principal witness, 
identified another and different person as his assailant in 


testimony under oath at a Coroner's inquest held on May 23, 
i962. 


CONCLUSION 


Wherefore, for all of the foregoing reasons and 


2ll of the reasons advanced in Appellants' initial brief, 


for 


it 


is 


respectfully submitted that the judgment of the District Ccurt 


September 3, 1963 


Richard S. T. Marsh 
Lewis Carroll 


Ross, Marsh & Foster 
725-15th Street, N.W. 
Washington 5, D.C. 


Counsel for Appellants 
Appointed by this Court 
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I hereby certify that a copy of the foregoing 
reply brief for Appellants was Served person2ily upon 
Frank Q. Nebeker, Chief of the Appellate Secticn, office 
of the United States Attorney, Yashington, D.C. ‘by leaving 
a copy thereof at his office, and a copy was also mailed 
to WonzZell Cooper at Box 25, Lorton, Virginiz, and Vernon 
Cooper at District of Columbia Jail, 200-i9th Street, S.E., 
Jashingtcp, D.C., this 3rd day of September, 1363. 


/s/ Lewis Carroil | 
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CLERK 


WONZELL COOPER 
VERNON COOPER, 


' Appellants 
v. 


UNITED STATES OF AMERICA 


wee me we Servs ews 


Appellee 


| PETITION FOR REHEARING EN BANC 

Come now the appellants by their court-appointed 
attorneys and move this Court to permit a rehearing before the 
Court en banc. 28 U.S.C. §46(c) (1952); Western Pac. R. Corp. 
v. Western Pac. R. Co., 345 U.S. 247 at 259 (1953); Rule 26 of 
the General Rules of this Court. 

Rehearing by the Court en banc is required because the 
issues presented on these appeals have far-reaching importance 
in the administration of criminal justice in the District of 
Columbia. In particular, the Court en banc should consider whether 
resort to matters outside the record on these appeals can properly 


justify affirmance under the facts here pertaining. 


I 


Judicial Notice of Records in Other 
Cases Should Not Be Taken To Support 


Affirmance of The Judgment of Conviction 


One of the principal issues on appeal is whether the 


trial court improperly denied appellants' pretrial motions to 


suppress identification testimony. Appellants contended that the 
identification testimony on which their convictions were based 
was the “poisonous fruit" of either or both an illegal arrest or 


an unlawful detention under Rule 5(a). The lajter contention was 


disposed of by the panel which affirmed the convictions on the 
grounds that, under Payne v. United States, 111 U.S.App.D.C. 94, 
294 F.2d 723 (1961), cert; denied, 368 U.S. 883 (1961), identi- 
fication testimony could hot be the "fruit" of an unlawful 
detention. With respect to the suppressibility of identification 
testimony come at as the result of an illegal arrest, the panel 
stated (Slip opinion, p. 2): 

“We need not deeide now whether Payne applies 

where the defendant is arrested without proba- 

ble cause in violation of the fourth amendment, 

since the Coopers' allegations of lack of proba- 

dle cause are insubstantial. In Vernon Cooper 

v. United States, No. 17682 (D.C.Cir. Oct. 24, 

1963), a hearing resulted in a finding of 

Beabaine cause oe Vernon's arrest. Vernon and 

Wonzell were arrested simultaneously upon the 

si me informant's lead. Here as in No. 17682 the 

only attack on the arrest relates to the relia- 

bility of this informant. We think that a remand 

for a hearing on that issue would serve no 

useful purpose.}' 

Under the circumstances of these cases, ee Court en 
bane should determine whether these appellants should be prevented 
from testing the illegality of their arrests because of a hearing 
that was held subsequent to the denial of their motions to sup- 
press in the instant cases and which, in the case of Wonzell Cooper, 
there is no record showing of any connection. Because the circum- 
stances applicable to Wonzell and Vernon Cooper are different, 


they will be treated separately in the following discussion. 


(A) AS TO WONZELL COOPER 

On August 27, 1962, Wonzell Cooper filed a motion to 
suppress the testimony of identification of witnesses Babcock, 
Benson, Brown, and McCrae: (J.A. 3-4). It was contended that the 


arrest had. been illegal (S.A. 5), and in argument the prosecutor 


stated that such arrest took place on May 20, 1962, although there 
5 oe 


is nothing in the record to substantiate this (J.A. 10). The 
record plainly indicates, however, that Wonzell Cooper was 

brought before the U.S. Commission at 1:15 p.m., on May 21, 1962 
(J.A. 1), and he contended below that the identification testimony 
of the four named witnesses was the result of illegal arrest and 


unlawful detention (J.A. 11). 


The court recognized the "fruits of illegal arrest" 


doctrine, but summarily denied the motion to suppress (J.A. 10), 
and a motion for reconsideration of such denial (J.A. 17). The 
court expressly refused to allow a hearing on the motion (J.A. 10), 
and limited Bynum v. United States, 104 U.S.App.D.C. 368, 262 F.2d 
465 (1958) (see Appellant's Br. p. 30, n. 12), to the suppression 
of physical objects (J.A. 9). 

Invoking a "sensory source" test, the District Court 
in effect ruled that the police are immunized, as a matter of law, 
from certain pretrial hearings on issues surrounding illegal 
arrests and unlawful detentions, and that identification testimony 
is, as a matter of law, always the product of an independent source 
to which evidence’ of exploitation and taint can never pertain. 

The mere fact that courts have suppressed evidence 
emanating from the sensory perception of witnesses does not 
establish a "sensory source" rule. The suppression of evidence 
which was obtained by touch, smell, hearing, speaking, observation, 
or the taking of fingerprints, does not mean that other kinds of 
evidence cannot be suppressed. And this Court, in an opinion 
handed down after the decision in the instant appeals, has so held. 
In Gatlin v. United States, __-U.S.App.D.C.___-,_« (No. 17,828, 


decided December 19, 1963), this Court said (Slip Opinion, p. 14): 


"In order to avoid another possible reversal 
here, it should be noted that, since the defend- 
ants were identified at a lineup after their 
illegal arrests and during a period of unnecessary 
delay, the teaching of Bynum v. United States, 
supra Note 12, is equally applicable to this case, 
notwithstanding ‘that the Government brought this 
fact to the attention of the jury in two steps 
rather than one. See United States v. Payne, 
D.D.C., Criminal No. 972-60, February 9, 1961, 
affirmed, 111 U.S.App.D.C. 94, 97, 294 F.2d 
723, 726 (1961) :" 


What this Court said recently in MeTnConliye United States, 
___U.S:App.D.C._ (No. 17,646, decided February 6, 1964), has 
direct applicability. There the Court stated, inter alia (Slip 
Opinion pp. 4-5): | 


"The difficulty in the present case is that 
we do not know enough of the facts to reconstruct 
the connection, if any, between the materials 
found in the Oldsmobile and the testimony of the 
three witnesses at the trial. The Government has 
not shown whether it derived its knowledge of the 
witnesses directly from the materials (which of 
course are not before us), or whether it found 
or would have found these witnesses through 
independent sources or sources SO remote ' from the 
original illegality that the attenuation rule 
should apply. Nor do we know how significant 
merely locating the witnesses was in leading to 
their testimony at trial." (Footnote omitted. ) 


These appellants submit that this Court en banc should 
resolve all doubts as to the right of an accused to suppress 
identification testimony arrived at as the result of an illegal 


arrest and not shown to be attenuated. 


Certainly, the conviction of Wonzell Cooper should not be 


affirmed on the grounds that the legality of his arrest was 

established in a hearing held in some other case, in which he was 
4 

not a party, was not present and was not represented, and concern- 


ing an arfest with respect to which there is no clear record 


1/ 


connection to the date, time or circumstances of his arrest. 
In response to interrogatories propounded after oral 

argument by the division of this Court which considered these 

appeals, these appellants and the Government filed Supptemental 


Memoranda dealing with the doctrine of judicial notice. 


As noted in their Supplemental Memorandum, appellants 


found only two cases wherein a Federal appellate court has taken 
judicial notice of matters outside the record in deciding a 
direct appeal from a judgment of conviction after trial on the 
merits. Both cases involve unusual circumstances and are 
distinguishable from the circumstances in these appeals of both 
Wonzell and Vernon Cooper. 

This Court said in Rumely v. United States 90 U.S.App.D.C. 
382, 197 F.2d 166 (1952), affirmed, 345 U.S. 41, a case involving 
the propriety of taking judicial notice, on direct appeal from a 
judgment of conviction, of testimony given before a Congressional 


committee (197 F.2d at 178): 


1/ See Supplemental Memorandum of appellants, filed herein on 
October 14, 1963. See also the Supplemental Memorandum filed 
by the Government on October 14, 1963, wherein it is agreed 
that the record does not reveal the circumstances of the 
arrest of Wonzell. Cooper (Supp.Memo., pp. 1-2). 


2/ That demonstrated reluctance to go outside the record in 
direct appeals such as are here before the Court, stands in 
marked contrast to the liberality with which that doctrine is 
applied, usually as a matter of necessity, in connection with 
passing upon attempts to collaterally attack or otherwise reverse 
criminal convictions and sentencestheretofore finally adjudicated 
(App.Supp.Memo. p. 8). 


Certainly, in a criminal case we cannot take 
udicial notice of things the defendant is 
lleged to have said or done, not shown or 
bffered to be shown in evidence; in fact, no 
equest for such notice was made either in 
he trial court or before us. Nor can mere 
-conclusions of the Committee serve in the place 
of such evidence. ***" 
(B) AS TO VERNON COOPER 
On November 21, 1962, Vernon Cooper filed a motion to 
suppress the testimony of identification of witnesses Babcock, 
Benson, Brown, and McCrae (J.A. 12). It was contended that the 
arrest had been illegal and that appellant had been unlawfully 
detained prior to the preliminary hearing held on May 21, 1962 
(J.A. 1, 17). The court, however, summarily denied the motion 
(J.A. 17). Wo hearing was held. 
Unlike the case of Wonzell Cooper, there is record 
support for the conclusion that Vernon Cooper was granted a 


hearing as a result of which it was determined that there was 


probable cause for his arrest (See No. 17,682). However, that 


hearing, although held prior to this appeal, had not occurred 


when the trial court in the case here on appeal refused to permit 
such a hearing. 

Everything stated hereinabove with respect to Wonzell 
Cooper on the suppressibility of identification testimony has 
direct applicability to Vernon Cooper. See Bynum v. United 
States, supra; Gatlin v. United States, supra; and Nueslein v. 
United States, supra. See also Wong Sun v. United States, supra. 
Nor do the circumstances of Vernon Cooper's case warrant an 


extension of the doctrine of judicial notice to rest an 


6 - 


affirmance of a judgment of conviction on matters outside the 
record on this appeal. 

This Court, it is respectfully submitted, should 
permit rehearing en banc, decide the scope of judicial notice 
in this jurisdiction under Rumely, and remand the instant case 


for a new trial. 


IE) Eat 


The Doctrine of Payne 
Has Been or Should Be Reversed 


These appeals squarely present the issue of whether 
identification testimony obtained as a result of an illegal 
detention under Rule 5(a) may be suppressed. 

Since the opinion of this Court in Payne v. United 
States 111 U.S.App.D.C. 94, 294 F.2d 723 (1961), cert. denied, 
368 U.S. 883, the: Supreme Court has held in Wong Sun v. United 
States, 371 U.S. 471 at 487-488 (1963): 


"We need not hold that all evidence is ‘fruit 
of the poisonous tree' simply because it would 
not have come to light but for the illegal 
actions! of the police. Rather, the more apt. 
question in such a case is ‘whether, granting 
establishment of the primary illegality, the 
evidence to which the instant objection is 
made has been come at by exploitation of that 
illegality or instead by means sufficiently 
distinguishable to be purged of the primary 
taint.' Maguire, Evidence of Guilt, 221 (1959) .***" 


"Primary illegality" encompasses an unlawful detention 


under Rule 5(a) as well as an illegal arrest. 


Accordingly, it is submitted that this Court should 
permit rehearing en banc and determine whether or not Payne was 


vitiated by Wong Sun and, if not, whether it should be overruled. 


III 
CONCLUSION : 

While preparing the appeal, counsel appointed by 
this Court learned for the first time that James A. Babcock 
had appeared during a Coroner's Inquest on May 23, 1962 -- two 
days after the preliminary hearing in the instant case and 


thirteen days after the offense was committed (J.A. 1-2) -- 


and had given testimony under oath which is irreconcilably 


different from the identification evidence which the same 
witness gave at the trial of appellants seven months later. 
These appellants sought by motions to this Court to have the 
transcript of Babcock's testimony before the Coroner made a 
part of the record on these appeals. These monitors were denied 
without prejudice to seeking relief in the court below. 

Thereafter, appellants filed a motion for judgment of 
acquittal or for a new trial in the District Court; The denial 
of the latter motion is pending review in this Court in Nos. 
18,387 and 18,388. 

The record on appeal in Nos. 18,387 and 18,388 includes 
the testimony of Babcock before the Coroner (Exh. A), the 
original police report (Exh. No. 3), and the Sone of Robert J. 
Reed, an investigator for the Legal Aid Agency (Exh. No. 2). 
Each of these items of record in Nos. 18,387 and 18,388 lend 
additional support to the contentions made by appellants in 
those appeals that their judgments of conviction are tainted by 


perjury or the threat of perjury -- a contention which appellants 


have not made in the instant appeals because the evidentiary 
support for that argument did not become a part of the record. 
Because’ appellants have raised, inter alia, issues 
relating to the sufficiency of proof, disposition of Nos. 18,387 
and 18,388 may have an important bearing tpon the issues 
presented herein. Appellants, therefore, respectfully suggest 
that decision on this petition be deférred until after a division 
of the Court decides Nos. 18,387 and 18,388. 
WHEREFORE, for all of the above reasons and for all 
the reasons advanced by appellants in their brtefs and argument;,: 


it is respectfully submitted that the Court's discretion would 


most appropriately be exercised by an order of the rehearing 


en banc. It is also respectfully submitted that the Court defer 
action upon this petition until after a panel of the Court hands 


down an opinion in Nos. 18,387 and 18,388. 


/s/ Richard S.T. Marsh 
ichar elt. Mars 


/s/ . “Lewis Carroll 
ewis Carro 


Ross, Marsh & Foster 
725 - 15th Street, N.W. 
Washington 5, D. C. 


Court appointed counsel for 
Wonzell Cooper and Vernon Cooper 


CERTIFICATE OF GOOD FAITH 


It is hereby certified that the petition is presented 


in good faith and not for delay. 


/s/Lewis Carroll 
ewis Carro 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Petition 
For Rehearing En Banc was served personally upon Frank Q. Nebeker, 
Chief of the Appellate Section, Office of the United States Attorney, 
Washington, D.C. by leaving a copy thereof at his office, and a copy 
was also mailed to Wonzell Cooper at Box 25, Lorton, Virginia, and 
Vernon Cooper at District of Columbia Jail, 200 - 19th Street, 


§.E., Washington, D.C., this 30. day of April, 1964. 


/s/ Lewis Carroll 
Lewis Carroll 
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WENREEE COOPER, Appellant, 


Vv. 


UNITED STATES OF AMERICA, Appellee. 


VERNON COOPER, Appellant, 
Vv. 
UNITED STATES OF AMERICA, Appellee. 
SUPPLEMENTAL MEMORANDA 

Comes now the appellee by its attorney, the United States Attorney, 
and in response to the interrogatories propounded sua sponte by this Court 
by order dated October 7, 1963, states seriatim as follows: 

1. (a) Appellant Vernon Cooper was indicted and convicted in 
four cases in the United States District Court (Criminal Case Numbers 


523-62; 524-62; 525-62; 592-62) all of which have been appealed (numbered 


respectively, 17,648; 17,669; 17,945*/ 17,662). Appellent Vernon Cooper 


was brought to trial on these four indictments following a single arrest. 
The facts relative to that arrest are set forth in the record in case 
numbered 17,682. See footnote 1 in appellee's brief herein. 

(b) Appellant Wonzell Cooper was indicted and convicted in 
only one case (Criminal Case Number 523-62); the instant appeal numbered 


17,647. Thus, where and under what circumstances Wonzell Cooper was 


Y Judgment of the District Court affirmed by order dated October 9, 1963. 


-2- 
arrested are not known from the record in this or the other cases 3 
and recourse to matter de hors the record would be necessary to inform 
the court on this matter. 

— to Appellant Vernon Cooper, No. 17,648, appellee: suggests 
that this Court may take judicial notice of the record of any case before it. 
However, appellees do not agree that Case No. 17,682, disclosing the cir- 
cumstances of Vernon Cooper's arrest, is a legally “related” case to the 
instant appeal because the facts surrouding Vernon Cooper's arrest are 
totally unrelated to whether or not suppression of challenged testimony 
should have been ordered. In the instant case there can be no question, 
however, that Appellant Vernon Cooper did receive a hearing to determine 
the legality of his arrest in Appeal No. 17,682, Criminal Wo. 592-62. 

That hearing, although held prior to this appeal, had not occurred at the 
time Judge Jones made his ruling in the instant case. The following chrono- 
logy will be helpful: 


June 11, 1962 - Appellant Vernon Cooper was indicted in Criminal 
Case Nos. 523-62, 524-62, 525-62. 


July 2, 1962 - vec Cooper was indicted in Criminal Case No. 
{ 592-62. 


2] The questions numbered 2 and 3 in the Court’s order of October 7, 1963, 
are not applicable to Appellant Wonzell Cooper in Case No. 17 O47 since 
Question No. 1 as to Wonzell Cooper is answered in the negative. 


_3/ The issue presented in the instant appeal is whether the District Court 
correctly ruled that eyewitness identification in open court is not 
suppressible even if appellant Vernon Cooper's arrest was invalid under 
the Fourth Amendment. The Government's position is that such testimony 
is not suppressible. Smith v. United States, No. 17,466 decided 
September 26, 1963. Cf- Payne v. United States, 111 U.S. App. D.C. 94, 
294 F.2d 723 (1961), cert. denied, 360 U.S. 883. Wayne v. United States, 
No. 16,709, decided April 4, 1963; Cooper v- United States, No. 17,945, 
decided October 4, 1963. 


-3- 


August 27, 1962 - Wonzell Cooper filed a motion to suppress the 
evidence in Criminal Case Number 523-62. 


November 11, 1962 - Wonzell Cooper's motion to suppress was withdrawn 
in part (as to physical evidence, as it was stip- 
ulated between counsel that no tangible evidence 
would be proferred at trial) and denied in part 
(as to the suppress ibility of eyewitness testimony 
in open court) by Judge William B. Jones. 


November 21, 1962 - Appellant Vernon Cooper's motion to suppress the 
evidence was filed in Criminal Case Numbers 
523-62 and 592-62. 


Vernon Cooper's motion in Criminal Case Number 
523-62 was withdrawn in part and denied in part 
by Judge Jones. 


December 3, 1962 - Vernon and Wonzell Cooper filed a second motion to 
suppress based on the Fourth Amendment and the 
Mallory Rule in Criminal Case Number 523-62. 


December 7, 1962 Judge Holtzoff heard testimony relative to the 
arrest and incidental search in Criminal Case 
Number 592-62 and denied appellant Vernon Cooper's 
motion to suppress, ruling that the police had 
probable cause. 
December 14, 1962 - Judge Jones denied the motion filed December 3, 1963. 
December 17, 1962 - Trial began in Criminal Case Number 523-62. 
December 18, 1962 - Trial consummated in a jury verdict of guilty. 
February 1, 1962 Appellant Vernon Cooper was sentenced to serve four 
to twelve years imprisonment and Wonzell Cooper 
was sentenced to serve three to nine years impri- 
sonment in Criminal Case Number 523-62. 
3. The question regarding the manner of exercise of jurisdiction 
by this Court, to the extent of this Division determining the correctness 
of Judge Holtzoff's denial of Vernon Cooper's motion to suppress in Number 


17,682, would appear to be an administrative one. Appellee notes no order 


sala 

of consolidation has been entered in the instant case or in rea Number 
17,682 consolidating these two appeals. The letter case is scheduled for 
hearing on October 21, 1963, and presumably a division has already been 
assigned to hear and decide that case. See 28 U.S.C. §46(b). and (c); 

cf. Statement of Judge Bastian in Briscoe v. United States, 101 U.S. App. 
D.C. 318, 248 F.2d 640, 645 (1957). Accordingly, appellee does not suggest 
a lack of jurisdiction in this Court to do that which is suggested in 
question 3 of the order. Whether this Court may reassign part or all of 
another case involving the same parties which has been regularly assigned 
to another division is a question of judicial administration. As appellee 


reads Question 3 it does not contemplate discussion of this issue. 


/s/ DAVID C. ACHESON 


DAVID C. ACHESON 
United States Attorney 


s/ FRANK Q. NEBEKER 
RANK Q. NEBEKER | 


Assistant United States Attorney 
/s/ B. MICHAEL RAUB 
B. MICHAEL RAUL 
Assistant United States Attorney 
CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Memoranda has been 
mailed to Lewis Carroll, Esq., 725 - 15th Street, N. W., Washington, D. C., 


20005, this lith day of October, 1963. 


[s/_ B. MICHAEL RAUH 
B. MICHAEL RAUH 
Assistant United States Attorney 
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UNITED STATES OF AMERICA, 
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Appellee 
SUPPLEMENTAL MEMORANDUM 

This supplemental memorandum is being submitted pursuant to 
an order of this Court, dated October 7, 1963, directing court- 
appointed counsel for appellants to answer the three questions set 
forth in the order. 

I 

Question No. l. Were the facts concerning the arrests in 
Cases Numbered 17,647 and 17,648 essentially the same as those in 
Case Number 17,682, which case is also presently pending before 
this court? 

It will be recalled that Wonzell Cooper is the appellant 
in Case Numbered 17,647, and that Vernon Cooper is the appellant in 
Case Numbered 17,648. Therefore, each appellant has individual rights 
which are to be preserved and protected even though court-appointed 
counsel has been assigned the task or representing two appellants in 
a joint appeal. In response to the order of the Court, counsel has 
reviewed the record in the cases referred to in the Court's Question 


No. 1. This review shows as follows: 


(a) AS to Wonzell Cooper: The only possible reference 
to Wonzell in Case No. 17,682, occurs at Tr. 11 
(J.A. 12), wherein the name of one "Wansel Cooper" 
appears. Because of the utter lack of other refer- 
ences to this appellant, it is not conceded that 
the reference is to Wonzell Cooper. 


In Case No. 17,647, there is ample showing that 
Wonzell Cooper was arrested (J.A. 2, 10),,and that 
his motion to suppress was denied (J.A. 19). But 
there is nothing in the record to indicate the 
facts surrounding the arrest or the probable cause 
therefor. 


(b) As to Vernon Cooper: In Case No. 17,682: it was 
developed that Vernon Cooper was arrested on May 
20, 1962, at 1029 Lamont Street, N.W. (Tr. 4, 5, 
18-20; J.A. 8, 9, 16-17). Officer Blancato 
testified at length concerning circumstances 
surrounding that arrest and reasons therefor (Tr. 
7-21; J.A. 10-17). Officer Blancato was cross- 
examined (Tr. 21-32; J.A. 17-19). Miss Naomi 
Quinones, the informer, appeared briefly as a 
defense witness (Tr. 32-40; J.A. 19-21). 


In Case No. 17,648, the record shows that, “vernon 
Cooper's motion to suppress relatéd~ £6,2 ‘Séizure~/*? 
of property at the time of arrest, and that such 
motion was denied (J.A. 12, 19). The renewed 

motion to suppress stated that the "arrest occurr- 
ed as a result of hearsay information given to 

the police by an informer" who was not previously 
known to the police and who was drunk at the 

time the information was given (J.A. 21). 


Present counsel did not represent appellants in the courts 
below. And it is to be noted that each appellant was represented 
by individual counsel at trial. In fact, counsel for Vernon Cooper 


in the trial under review in No. 17,648, was not counsel in the trial 


under review in No. 17,682. The cases came before differert judges, 


and were decided on different theories and upon different records. 


On the basis of the records reviewed and of the circum- 


stances mentioned above, the following answers to Question No. 1 


are submitted: 


(1) As to Wonzell Cooper: There is no basis 
in the records involved to justify either 
an affirmative or a negative answer to 
Question No.1 


As to Vernon Cooper: While there are 
more facts bearing on the arrest and 
justification therefore for Vernon Cooper 
than for Wonzell Cooper, the record 

does not support a conclusive affirmative 
answer to Question No. l. 


II 

Question No. 2. In the event question Number 1 is answered 
in the affirmative, may not this court take judicial notice of the 
record before it in a related case and find that the appellants have 
already had a hearing on the issue of the legality of their arrest? 

As a general rule of law, an appellate court of law will 
not consider any question that is not contained in or properly raised 
by the record on appeal. Beach v. United States, 80 U.S.App.D.C. 
160, 149 F.2d 837 (1945), cert. denied,326 U.S. 745; 24A C.J.S., 
Criminal Law, §1796. 

It may also be stated as a general rule that courts will 
not travel dutside a record in order to notice proceedings in another 


t 


case unless 'the proceedings are introduced in evidence and thus 


become a pant of the record. Walker v. United States, 113 F.2d 314, 
318 (9th Cir., 1940) 129 A.L.R. 725; Benetti v. United States, 97 
F.2d 263, 266 (9th Cir., 1938); Winslow v. United States, 216 F.2d 
912 (9th Cir., 1954), cert. denied, 349 U.S. 922; Rumely v. United 
States, 90 U.S.App.D.C. 382, 197 F.2d 166 (1952), affirmed, 345 U.S. 


41. However, “exceptions are admitted, and it may indeed be more 


appropriate to say that the extent to which the doctrine [of judicial 


notice] may be applied depends to a large degree upon considerations 
of expediendy and justice under the particular circumstances of a 
case as well as upon what it is that a court is asked to notice." 
(Footnote with long explication of cases omitted.) Funk v. 
Commissioner of Internal Revenue, 163 F.2d 769, 800-802 (3rd Cir., 


1947). 


Federal appellate courts have refused to take judicial 
notice of matters beyond the record before them in criminal cases 
where, aS here, there is a direct appeal from a judgment of con- 


viction following a verdict of guilt. In Benetti v. United States, 


supra, there were statements of counsel that in some other case 


involving the same defendant there had occurred an unlawful search 
and seizure of property and that that evidence had been suppressed 
and ordered returned. In refusing to take judicial notice of 
matters contained in that other case, the court said (97 F.2d at 266): 

"To prepare a record upon which a review can be 

had, concerning matters involved in some prior 

litigation, it is necessary that evidence of the 

material parts of proceedings in the former case 

be offered and embodied therein. This court 

heretofore! has held that it will not take judi- 

cial knowledge of prior litigation unless proof 

thereof appears in the record." 
Rumely v. United States, supra, involved a direct appeal from a 
judgment of conviction upon three counts of an indictment charging 
offenses under the federal Regulation of Lobbying Act, 60 Stat. 
839 (1946), 2 U.S.C.A. §§261-270. In that case the dissentir 
opinion took judicial notice of testimony contained in Congressional 
hearings, which testimony was not included in the record on appeal. 


With respect to such matters outside the record, the majority opinion 


states (197 F.2d at 178): 


"We think our dissenting judge discusses a . 
case which is not before us--issues not presented 
in the trial court or here, and facts not in 
evidence in this record. The transcript of the 
hearings and the exhibits, including letters, etc., 
before the Buchanan Committee was neither offered 
nor admitted in evidence, except in so far as 
portions were reproduced in the Report to the 
House and in so far as a few excerpts were read 
to e jury. The agreement between counsel at 
the fopening of the trial that the transcript 

was 'a correct transcript and that neither the 
reporter nor his shorthand notes need be 
resorted to, was no substitute for the presenta- 
tion of evidence, and it did not purport to be. 
When the prosecutor wanted a portion of the 
hearings in evidence he said so.*** Certainly, 
in a criminal case we cannot take judicial | 
notice of things the defendant is alleged to 

havd said or done, not shown or offered to 

be dhown in evidence; in fact, no request 
for¥such notice was made either in the trial 
court or before us. Nor can mere conclusions 

of the Committee serve in the place of such 
evidence." 


Only two cases have been found by counsel wherein a Federal 
appellate court took judicial notice of matters outside the record 
in deciding a direct appeal from a judgment of Pomeieeion after 
trial on the merits. Both cases involved unusual circumstances and 
are distinguishable. In United States v. Krepper, 159 F.2d 958 
(3rd. Cir,, 1946), the court had to consider, inter alia, a charge 
of error committed when the trial court granted the government's 
motion to strike certain words from each of two counts of indict- 
ment number 2884c (the indictment involved in the case there on 
appeal). In doing so, the Third Circuit noted that on the hearing 


of that motion, had four days prior to the trial and in the 


presence of counsel for defendant, it was explained in detail to 


“eo 


the court that four additional indictments had been returned against 
the defendants. The court then said that "in view of the reference 
made in the record of this case to other indictments returned against 
the defendant we believe it necessary for the Court to take judicial 
knowledge of said indictments, and some reference will, therefore, 

be made thereto." (159 F.2d at 968.) The record in the consolidated 
cases here on appeal is barren of any reference to the hearing held 
in Case Numbered 17,682. These consolidated appeals have been 
presented pik’ argued without reference to that hearing. In the con- 
solidated appeals here under consideration the Government has con- 


ceded that the hearing in Case Numbered 17,682 has no pertinence 


to issues here presented (Govt. Br. p. 2, n. 1). 


In Norris v. United States 86 F.2d 379 (1936), reversed, 300 


U.S. 564, the Eighth Circuit took judicial notice of the record in 
its earlier decision on a related case. It should be noted, however, 
that the earlier case was strongly relied on bythe Government. Here, 


however, aS shown above, the Government has not relied on the hearing 
1/ 
in Case Numbered 17,682. For a similar holding in another appeal 


from a conviction of criminal contempt, see Schwartz v. United States, 


217 F. 866 (4th Cir. 1914). 


1/ O'Malley v. United States, 128 F.2d 676 (8th Cir., 1942), involved 
a direct appeal from judgments of convictions of criminal contempt 
entered by a three-judge court. That case, however, did not involve 
the taking by an appellate court of matters outside the record of 
appeal but merely sanctioned in its opinion the taking by the three- 
judge court of judicial notice of the files and records in the original 
case out of which the contempt proceeding arose. 


mo 


Instances where Federal appellate courts have in a direct 
criminal appeal from a conviction, taken judicial notice of matters 
de hors the record are extremely rare. That enonatted reluctance 
to go outside the record in direct appeals such as are here before 
the Court, stands in marked contrast to the liberality with which 
that doctrine is applied, usually as a matter of necessity, in 
connection with passing upon attempts to collaterally attack or 
otherwise reverse criminal convictions and sentences theretofore 
finally adjudicated. Thus, the doctrine of judicial notice was 
applied in an appeal from denial of a motion under 28 U.S.C. §2255, 
Oughton v, United States, 215 F.2d 578 (9th Cir., 1954), cert. denied, 
352 U.S. 975; in passing upon denials of petitions for writ of 
habeas corpus, Andersen v. Treat, 172 U.S. 24 (1898); Craemer v. 
Washington State, 168 U.S. 124 (1897); Jones v. Attorney General of 
The United States, 278 F.2d 699 (8th Cir., 1960); Egan v. Teets, 251 
F.2d 571 (9th Cir., 1957); Lopez v. Swope, 205 F.24 8 (9th Cir., 

1953) ; Slaughter v. Wright, 135 F.2d 613 (4th Cir., 1943); Rookard v. 
Huff, 79 U.S.App.D.C. 291,145 F.2d 708 (1944); in connection with writs 
of coram nobis, United States v. Campbell, 278 F.2d 916 (7th Cir., 

1960) ; Wiley v. United States, 144 F.2d 707 (9th Cir., 1944); and in 
passing upon. motions to vacate or set aside convictions and sentences 
and other miscellaneous matters, Wells v. United States, 318 U.S. 257 
(1943); Wells v. United States, 158 F.2d 833 (5th Cir., 1946), cert. 


denied, 331 U.S. 852; Hood v. United States, 152 F.2d 431 (8th Cir., 


1946); O'Malley v. United States, 128 F.2d 676 (8th Cir., 1942), 
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reversed, 317 U.S. 412; Weber v. United States, 104 F.2d 300, cert. 


denied, 308 U.S. 590, rehearing denied, 308 U.S. 637, 316 U.S. 709, 


316 U.S. 711. 

Because of the different considerations of both expediency 
and justice which inherently pertain to criminal cases which are not 
applicable to civil cases, no useful purpose would be served by a 
lengthy analysis of the myriad instances of application and rejection 
of the doctrine of judicial notice by federal appellate courts in 
civil cases. In that connection the appellants rely on the state- 
ments of the general: rule and principles to be applied in consider- 
ing any exception thereto as enunciated above and in Funk v. 
Commissioner of Internal Revenue, supra. 

Under the particular circumstances of these consolidated 
appeals it cannot beisaid that either expediency of justice requires 
or prompts the taking of judicial notice or the hearing held in 
Case Number 17,682. That hearing was not judicially noticed in the 
court below and no reference to it was made in any of the trial 
court proceedings. The issues presented by these appeals have 
been framed without regard to that hearing. These appeals have 
been presented, briefed and argued without regard to that hearing. 
The Government has conceded that the facts of that hearing have no 
pertinence to these appeals and counsel for these appellants have 
relied upon that representation. Should that hearing now be judicially 
noticed by the Court in its consideration of these consolidated appeals, 
both of these appellants would be severely prejudiced. This is 
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particularly true as to Wonzell Cooper who was not a party to Case 
Number 17,682, and with respect to whom no issue as to arrest or 
justification therefor was presented in the hearing Keld in Case 


Number 17,682. 


On in basis of the reasons and authorities cited above, it 


is respectf§lly submitted that this Court may not anal even if it may, 
should not take judicial notice of the hearing held oy Case Number 
17,682, and find that appellants have already had a hearing on the 
eum issue of the legality of their arrests. 
Iil 

Question No. 3. If the court may take such boanetan notice 
as set forth in question Number 2 above, may it also make a determira-— 
tion on the record and the hearing in Case Number 17,682 (TR -1-40) 
whether or not the trial judge was correct in finding probable cause 
for the arrest? : 

Assuming, arguendo, that the answer to Question Numbers 1 
and 2 are affirmative - an assumption which would be erroneous as shown 
above by appellants‘ answers to Question Numbers 1 and 2 - it would 
not in any event be proper for the Court to make a determination on 
the record and the hearing in Case Number 17,682 (Ir. 1-40) whether 
or not the trial judge was correct in finding probable cause for the 
arrests. To do so would be to inject an entirely new issue into 
these appeals - an issue which none of the parties hereto have 
presented and one which the Government has conceded would involve 


discussion of matters which have no pertinexce to these consolidated 


appeals (Govt. Br. p. 2, n. 1). 


So far as is known by counsel for these appellants, there 
is no other case pending before, or recently decided by this Court, 


involving Wonzell Cooper. The name Vernon Cooper appears aS an 


appellant in four cases now pending before, or recently decided by 


this Court (Nos. 17,648, 17,669, 17,682, and 17,945, decided October 

4, 1963). There may be matters in the records of all four cases 

which bear on the pretrial hearing accorded Verron Cooper in Case 

Number 17,682. It would appear that any determination of whether 

the court's ruling or probable cause in that case was erroneous, 

would require a careful search of the records in all of the cases. 
Moreover, these appellants have, by motior, made effort to 

incorporate into the record of these consolidated appeals the 

testimony given by the Government's principal witnesses, James 

Babcock, at a coroner's inquest on the fatal shooting by Officer 

Blancato (the sole Government witness in the hearing held in Case 

Number 17.682) of one James B. Thomas for the reason that Mr. Babcock's 

testimony given at the earlier coroner's hearing was in direct conflict 

with the identification testimony which he gave at the trial below. 

Appellants’ initial motion was denied and they presently have pendin 

before the Court, en banc, a motion for rehearing on that denial. 

The Government has not opposed the motion for rehearing. It would 

seem incongruous for the Court to refuse to consider the record of the 

coroner's hearing ard at the same time, after briefing and argument 

in the instant cases, consider, sua sponte, the record of the hearing 

held in Case Number 17,682. In any event, the record of the coroner's 
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hearing might also include matters which bear on any determination 


of whether the court's ruling on 
Number 17,682 should be reversed 
If the Court were now to 


affirmative answers to the three 


the pretrial.hearing held in Case 
or set aside. 
take the actions suggested by 


questions propounded in its order 


of October 7, 1963, these appellants would be denied the due 


process of law to which they are 


their appeal from the judgments of conviction below. 


entitled in the determination of 


A different 


record would have been injected into their appeal which neither they 


nor the Government designated. 


from presenting their views with 


These appellarts would! be foreclosed 


respect to the sufficiency of 


that new record for determination of the issues involved and their 


views on those issues in briefs and oral argument. 


Such procedures 


would be violative of the Fifth Amendment to the Constitutiozn. 


IV 


WHEREFORE, for all the foregoing reasons, appellants respect-— 


fully submit that all three questions presented by the Court ir its 


order dated October 7, 1963, must be answered in the negative. 


/s/ Richard S. T. Marsh 


ichard 5S. Tt. Mars 


/s/ Lewis Carroll 
Lewis Carroll 


Ross, Marsh & Foster 
725-15th Street, N.W. 
Washington 5, D.C. 


Counsel for Appellants 
Appointed by this Court 
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